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CONVENTION NOTES 


Meeting of Conference of Bar Association Delegates, Miami, March 14th. 
Annual Meéting Florida State Bar Association, Miami, March 15th-16th. 


Plans for holding the Annual Meeting of the Flor- 
ida State Bar Association in Miami March 15th and 
16th were made at a meeting of the Executive Coun- 
cil in Jacksonville on Saturday, February 16. 

The Columbus Hotel in Miami was selected as head- 
quarters, and the program for the Annual Meeting, 
which will be announced later. 

The Council adopted a resolution recommending 
that the Constitution of the Association be amended, 
so as to combine the present offices of Secretary and 
Treasurer, and to make the Editor of the Law Journal 
an ex officio member of the Executive Council. 

The Council endorsed Senator Fletcher’s bill to 
provide for the holding of a term of Court, annually, 
of the United States Circuit Court of Appeals in Jack- 
sonville, and recommended that the Association en- 
dorse the bill and lend it support. 

The following delegates at large were appointed 
to the Conference of Bar Association delegates to be 
held in Miami on March 14, the day prior to the An- 
nual Meeting: S. D. Clark, Monticello; W. T. Stock- 
ton, Jacksonville; H. C. Tillman, Tampa; C. O. An- 
drews, Orlando; S. P. Robineau, Miami. 

The applications of fifty-eight (58) new members 
of the Association submitted b the Committee on Ad- 


_ missions, were approved and the applicants elected to 


membership. 

With reference to the Convention, President Rob- 
ert H. Anderson announces the following information 
for those members desirous of visiting Cuba, at the 
close of the Annual Meeting, via the P. & O. Steamship 
line: 

The various Havana Hotels have quoted the fol- 
lowing rates, per day, for members of your associa- 
tion: 

Sevilla-Biltmore, double room with twin beds, 
$15.00; double room with double bed, $12.00; single 
room, $8.00. 

Plaza, double room, $12.00, $14.00, $16.00; single 
room, $8.00; $10.00; $12.00 (according to location). 


Royal Palm, double room, $7.50; single room, $5.00. 

Lincoln, double room, $6.00 to $8.00. 

Bristol, double room, $7.50; single room, $5.00. 

Perla de Cuba, double room, $4.00; single room, 
$3.00. 

All of these hotels operate on European plan and 
the prices quoted include rooms with bath. 

In regard to our steamer schedules, would say 
that during the winter season we have steamers sail- 
ing from Key West at 8:30 a. m. daily, and usually 
make a change in our service about the middle of 
March, cutting down sailings to daily, except on Sun- 
days and Wednesdays. We cannot tell you at this time 
whether or not we will have a steamer sailing from 
Key West to Havana Sunday morning, March 17th, 
but, just as quick as we are in position to do so, will 
give you this information. Provided we have this 
service, your members could leave Miami on the Hav- 
ana Special at 2:45 a. m. on the 17th, arriving in 
Havana at 3:00 p. m. that afternoon. In the event 
we do not have a Sunday sailing, your members could 
leave Miami on the train Sunday morning at 10:15 
a. m., arriving Key West at 3:45 p. m., spending the 
night there and go over to Havana Monday morning. 
This would give them a daylight trip over the Key 
West extension and the Casa Marina Hotel at Key 
West would provide excellent accommodations for the 
night. Those wishing to do so could remain in Miami 
and leave there on the Havana Special Monday morn- 
ing the 18th, going straight through to Havana. 

Mr. Rahner has advised you that he will authorize 
special excursion fare of $27.50 Miami to Havana and 
return and rate of $40.85 Miami to Havana and return 
to Tampa. These tickets include meals and berth on 
our steamer at sea. There will be an item of $3.00 
Cuban tax, in addition to fare, which must be paid in 
Havana when booking return passage. Steamers leave 
Havana going through to Port Tampa at 10:30 a. m. 
each Tuesday and Saturday. 

D. U. WILDER, G. F. & P. A. 
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SPEECH OF HON. CHARLES W. JONES, LATE U.S. SENATOR, IN THE SENATE 
REGARDING FLORIDA’S ELECTORAL VOTE 


(This speech is published in the Law Journal at the instance of Robert H. Anderson, president of the Florida State Bar 


Association, because of the lively interest in Florida’s electoral vote at the present time. 


John P. Stokes, of the Miami Bar.) 


The Senate having, under consideration the memo- 
rial of Wilkinson Call, James Earnest Yeonge, Robert 
B. Hilton, and Robert Bullock, of the State of Florida, 
who allege that they have been elected electors of the 
State of Florida to cast the vote of that State for Pres- 
ident and Vice-President of the United States, &c.— 


Mr. JONES, of Florida, said: 


MR. PRESIDENT: Before I proceed to the considera- 
tion of the question which I propose to discuss this 
morning, I wish to make a few preliminary remarks 
in regard to what was said by the Senator from Cal- 
ifornia (Mr. SARGENT) not now in his seat, in the 
debate on the 25th, in regard to my State. That Sen- 
ator said: 

Mr. Davis. I believe the Senator from Cal- 
ifornia is chairman of a committee that recently 
visited Florida and I should like to ask him wheth- 
er when investigating this subject there he let 
light in and had the doors open? 

Mr. SARGENT. There was nothing depending; 
we were merely taking evidence, not making a 
decision there. The minority of the committee 
was ably and zealously represented in the person 
of my friend from Tennessee, (Mr. COOPER.) I 
admit that under the exigencies of the case; I 
admit that in the community where, after it was 
decided that Drew, the democratic candidate for 
governor of the State, had been elected by I be- 
lieve an unwarrantable action of the supreme 
court of that State, white men came to us and 
said “We no longer dare testify; please excuse 
us; our lives are in danger,” and when colored 
men were afraid to come forward and we found 
difficulty in getting witnesses, then, in order to 
carry out the commission confided to us by the 
Senate, anticipating that result, we sat with closed 
doors for the mere purpose of taking evidence. 
We should have been very glad to have welcomed 
the Senator there or any one who perhaps would 
not exercise a bull-dozing influence on the wit- 
nesses we were trying to get. ; 

This involves a very grave and serious imputation 
upon the character and condition of my State. When 
this declaration was made by the Senator from Cal- 
ifornia I did not feel disposed to protract a debate 
which had carried us into the morning, by attempting 
to say anything upon the subject then; but it is due 
to myself as one of the representatives of the State 
of Florida on this floor, to the people whom I have 
the honor to represent here, and to Governor Drew, 
who now wields the executive authority of that State, 
to say something in the outset in regard to the opinion 


The copy was furnished by Hon. 


of the Senator from California, touching the state of 
society in Florida. 

The condition of Florida has been somewhat dif- 
ferent from that of nearly every southern State since 
the era of reconstruction began, and I believe it has 
been universally conceded that we have enjoyed peace 
and tranquillity and order there to an extent that has 
not been surpassed in any northern community; and 
before I sit down I will show from the most unques- 
tionable authority, and that republican, that the opin- 
ion of the Senator from California is not correct. I 
hold in my hand an executive document of the State 
of Florida. The government, as you know, has lately 
been transferred to democratic hands; but in 1874, 
while there was there a republican administration, a 
republican cabinet, the governor, in a very well-temp- 
ered message, a very fair message, presented to the 
people of Florida and to the people of the United States 
the true condition of affairs in that Commonwealth, 
and I think what he said and what his cabinet ministers 
said, if such expression may be considered applicable 
to any person who belongs to the executive govern- 
ment of Florida, ought to have some weight. Now 
I will ask the Secretary of the Senate to read what 
I have marked in the report of the commissioner of 
immigration, Mr. Eagan, in 1874, touching the condi- 
tion of affairs in Florida at that day, and which was 
addressed to the whole people of the Union inviting 
them to come there, because, as he said, they would 
be perfectly secure. I might say here that I feel more 
than a common anxiety on this subject, because we are 
indebted to northern immigration for a great deal of 
the prosperity which we now enjoy, and I am not dis- 
posed to stand here and hear anything said which will 
tend to keep from among us any of the good people 
of that section. 

The Chief Clerk read as follows: 

STATE OF SOCIETY HERE, AND ITS EFFECT 

ON IMMIGRATION 

Among the many causes that have operated 
favorably in securing this large addition to our 
wealth and population, not the least potent has 
been the confidence that is universally felt that 
every man coming amongst us will be protected 
in life and property, and will not encounter that 
anarchy and disorder which have convulsed many 
of the other Southern States. There is nothing 
that has operated so disastrously to the cause of 
southern immigration as the disorders that have 
grown out of the late war, and which, in some of 
our sister States, still distract society. Under 
such conditions progress is impossible. Wealth 


and population shun such places as plague-spots, . 
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and it is folly of an aggravated type to expect 
immigration to such sections. It is a matter for 
profound congratulation that, while the bitterest 
passions of prejudice and hate have held uncon- 
trolled sway in other portions of the South, Flor- 
ida reposes in absolute peace, and, forgetful of 
the past, extends the right hand of friendship to 
all, and invites them ungrudingly to share the 
honors, equally with the duties, of citizenship. The 
history of the late election furnishes a forcible 
proof of the restoration of that social peace and 
tranquillity essential to the welfare of any State. 
While elsewhere race antipathies, section hatred, 
and violent political prejudices have manifested 
themselves in the most abhorrent forms of blood- 
shed and revolution, we enjoyed entire freedom 
from even the milder forms of disturbance, which 
seem inseparable from the exercise of the rights 
of suffrage in the most peaceable and best gov- 
erned portions of our country. The race issue 
has not been mooted here, and its malignant in- 
fluences, which seem to threaten the most danger- 
ous consequences in Louisiana, Alabama, and 
Georgia, have not been felt with us. We know 
nothing of White Leagues, or those numerous po- 
litical organizations which flourish throughout the 
South, and the existence of which is so repugnant 
to the spirit of our institutions and inimical to 
the well-being of society. Forbearance and mod- 
eration have characterized the action of both 
races. Questions of social equality, which have 
kept society elsewhere in a ferment, have been, 
by general consent, submitted to individual taste 
and preference, and each person’s innate sense of 
propriety, and have been thus settled to the sat- 
isfaction of all parties. 

There have been occasions, it is true, when a 
false step might have precipitated a war of races 
and plunged the States into a vortex of anarchy 
and disorder similar to that in which some of 
the neighboring States are writhing; but the pru- 
dence and foresight of the men at the helm of 
State have prevented such a result, and we are 
today farther on the road to complete pacification 
and reconstruction than any other of the Southern 
States. All our citizens have returned to the in- 
dustrial avocations of ordinary life. The linger- 
ing animosities of war have been supplanted by an 
accepted reconciliation on all sides, and society 
is here again moving in the quiet channels of pro- 
ductive activity. 

Mr. JONES, of Florida. That, Mr. President, is 
a description of the social and political condition of 
Florida in the year 1874 from republican authority 
of the very highest character. This is a State paper; 
it is a part of the report of the commissioner of im- 


migration in my State, a cabinet officer, directed to 
his excellency the governor and referred to in the mes- 
sage of the governor of that year, which I have not 
now before me, and wherein sentiments equally strong 
and decided are set forth on the same subject, affirm- 
ing the peaceful and orderly condition of the State. 

So much, sir, for the political condition of Florida 
at that day. Now I need hardly say that nothing 
which has taken place since that period has changed 
the condition there. We enjoy a large immigration 
from the North. We are dependent in a great measure 
upon it for prosperity and wealth, and we are anxious 
that our reputation for peace and order and personal 
security shall remain as it has hitherto, unimpeached. 

Now, sir, a word in regard to the distinguished 
gentleman who has lately been elevated to the office 
of governor, and I do this for the purpose of show- 
ing the temper and the honorable disposition of our 
people. When he was inaugurated into office he did 
not follow the example of some of his predecessors 
and indulge in a very lengthy discourse, but he set 
forth in a few brief words, the principles which he 
said should govern him in his public office; and in 
this address he shows to the people of Florida what 
they all knew before, that there was no violent spirit 
there and there was nothing but anxiety for just and 
good government, that there was no prejudice against 
northern men because in the person of Governor Drew 
we elevated to the highest position in our State a man 
of northern birth and of Union proclivities. What 
does he say? 

Fellow-citizens, having taken the oath of office 
as prescribed by the constitution, I am about to 
enter upon the grave and responsible duties ap- 
pertaining to the position of chief magistrate of 
the State of Florida. 

The will of the people, as legally expressed at 
the ballot-box, has been enforced by the mandate 
of our highest judicial tribunal, and it must be 
a source of supreme gratification for every citi- 
zen to feel that, whatever results may flow from 
the excitements of political contests, he has the 
broad shield and protecting arm of an impartial 
judiciary as the final arbiter of his rights. And 
the quiet and entire submission of citizens of all 
parties to the decision of the supreme court is the 
surest guarantee that we are a law-abiding peo- 
ple, resolved to perpetuate free institutions, and to 
transmit to our posterity the blessings of consti- 
tutional government. 

As the contest is over, let us hope that the ani- 
mosities engendered thereby have died away, and 
that as your chosen executive I may be able to 
rise to the true and broad statesmanship of oc- 
cupying the position of the governor of the State of 
Florida, and not the head of a political party. Our 
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immense territorial dimensions demand a popu- 
lation commensurate with its capacity. Let us 
demonstrate by wise measures that our feelings 
and interests combine to generously invite an im- 
migration that will promote this most desirable 
result. 

Reflecting upon the past only as a guide for 
the future, let us endeavor to bring about an 
era of good feeling between all classes and build 
up the prosperity of Florida by the combined ef- 
forts of her entire population. A large portion 
of that population, recently enfranchised, have 
been taught to feel solicitous of the continu- 
ance of their newly-acquired rights if the 
party of which I have been the honored 
candidate came into possession of our State 
government. Their fears are groundless, and 
our colored fellow-citizens may finally rest assur- 
ed that their rights, as guaranteed by the Con- 
stitution, will be fully sustained. It is both our 
wish and our interest to protect them in all their 
rights and to bring about the kindest feelings be- 
tween the races. As executive of this State, I 
shall exhaust every legal and constitutional rem- 
edy for the protection of the rights, the life, and 
liberty of every citizen, feeling that such a course 
is my highest duty and the most conducive to 
the prosperity of the State. 

A northern man by birth and a Union man 
from principle, I recognize that the democracy 
of Florida in placing me in this position demon- 
strates their desire for a true and fraternal union 
of all sections of our common country. That such 
a union may be firmly established, and ever re- 
main peaceful, prosperous, and happy, is the hope 
of every patriot. At a period in our country’s 
history when the theory of republican government 
is undergoing a severe test, it is the duty of every 
law-abiding citizen to use his earnest efforts for 
the promotion of harmony and the security of 
those institutions. I hope and believe that the 
political contest now waging in the Federal arena 
will be peacefully settled and that the chosen con- 
stitutional agents of the people will be quietly 
inaugurated with the full sanction of the honest 
masses of all parties. 

When I have received and considered the re- 
ports of the various heads of departments, I shall, 
in accordance with duty and usage, transmit them 
to the Legislature with such suggestions as I may 
deem appropriate. Then I can more appropriate- 
ly refer to details affecting the political and ma- 
terial interests of the State. 

Returning my heartfelt thanks to the people 
of the State of Florida for their confidence and 
support in elevating me to this position, and hop- 


= 


ing that I may be able to meet all their just ex- 
pectations, I ask their kind indulgence upon my 
administration of public affairs, and in my earn- 
est efforts for their welfare and prosperity I in- 
voke the assistance of an overruling Providence. 

That is all that I deem it necessary to say in regard 
to Governor Drew, whose character and political ante- 
cedents are fully set forth here in his own strong 
language. But there is enough in that to show that 
our citizens are not the lawless, reckless people which 
some might be led to suppose by what was said here 
the other night by the distinguished Senator from 
California. 

Now I have a word to say about the supreme court 
whose judgment has been alluded to in no compli- 
mentary terms. It is true, as Governor Drew says in 
his inaugural address, that the people are living un- 
der the security of the law, under the security of the 
courts, and that it ought to be a matter of pride to the 
citizens of the State that they are able to look up to 
their highest tribunal with pride and satisfaction. 1 
say so, too, Mr. President; and it affords me extreme 
gratification to be able to say here that that court, 
composed as it is of republicans, at least a majority 
of them, have vindicated their character and put them- 
ecives upon such high ground in the recent decision 
they have made, that no lawyer, no statesman, no in- 
telligent citizen can impeach its exalted judgment. 
That decision will stand for what it is worth. It needs 
no support of mine. The principles of law which it 
sets forth, the facts upon which it is founded, will 
be scanned by the intelligent judgment of every in- 
telligent citizen, and the people of this country, I 
thank God, are able to decide for themselves whether 
a thing is obviously wrong or obviously right. This 
decision carries in it the inherent evidence of its own 
correctness, which will appear from the slightest in- 
vestigation by any man who feels interest enough to 
look into it. 

Who are these judges whose judgment the honor- 
able Senator from California says is unwarranted? 
I know them personally and professionally, and | say 
it here in the presence of the United States Senate, in 
the presence of the country, that three more high- 
minded, more capable men do not occupy public sta- 
tion in the United States today. I know that some 
think we cannot produce any thing down there; that 
it is impossible to get an elevated judiciary; that it 
is hard to find a man with a good knowledge of the 
law or who is capable of deciding anything rightly; 
but, sir, I will put the supreme court of Florida in 
comparison with any court of like character in the 
United States for ability and integrity, and it is due 
to the men who compose it and to the State to which 

they belong that I should say this here, because I know 
whereof I speak. They are republicans. What mat- 
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ters that to me? They are honorable men, who have 
ever enjoyed the confidence I believe of the com- 
munity in which they reside, and their recent de- 
cision established even more firmly their reputations, 
which were before pretty well founded. A gentleman 
originally from Wisconsin is the chief-justice, Mr. 
Randall, who came to our State after the reconstruc- 
tion measures went into operation, a lawyer of high 
character, not unknown to many gentlemen on this 
floor, a man of very great ability. Another is Mr. 
Van Valkenburg, formerly a member of Congress from 
New York, not unknown to fame, who represented for 
years a republican district in the other end of the Cap- 
itol. The third is a man “to the manner born,” J. D. 
Westcott, who has as pure a heart and as bright a mind 
as any man in the country. He is a son of Ex-Senator 
Westcott, formerly a Senator in Congress, and of whom 
it can be said, I believe, that since he went upon 
the judicial bench he has had nothing to do with the 
contests of party. These are the gentlemen who ren- 
dered this decision unanimously and gave an inter- 
pretation to the law of Florida which the Senator 
from California said was unwarranted. 

Now I should like to ask how these judges could 
have decided otherwise than they did. In 1871 they 
had a case before them similar in principle to the one 
which they recently decided. There was not much said 
about it outside of the State, because it did not interest 
so much outsiders as the recent case; but then that 
same court was called upon to make a decision upon 
this very election law which has been the subject of in- 
terpretation within the last few weeks. Their de- 
cision is here. The same court was then called upon 
to decide a case very similar to the one recently decided. 

“What was the occasion of that decision? The can- 
vassing board as then constituted in a State election 
undertook to usurp judicial powers and did usurp 
them; for when they came to canvass the vote of the 
State for the office of lieutenant-governor they threw 
out the returns from eight counties and arrived at 
an unwarranted result. The defeated candidate ap- 
pealed to the highest judicial tribunal in the State for 
relief, and the court made a decision in 1871 expound- 
ing the statute and defining the powers of the board. 
This was before the presidential contest now upon us. 
It was only a State election; and this decision was not 
heard of outside the State, I suppose; but here is what 
the court then said: 

The object of the law is to ascertain the whole 
number of votes cast and who had received the 
highest number of such votes, so that the choice 
of the majority of the voters might be ascertained 
and respected. If the facts are correctly stated 
by the relator, the respondents neglected to per- 
form this duty, and therefore did not comply with 
the law, in which case they did not conclude their 


duties as canvassers, nor put an end to their pow- 
ers as canvassers by adjournment sine die. 
Their duties and functions are mainly min- 
isterial, but are quasi-judicial so far as it is 
their duty to determine whether the papers re- 
ceived by them and purporting to be returns were 
in fact such, were genuine, intelligible, and sub- 
stantially authenticated as required by law; in 
other words, whether they contained within them- 
selves evidence that they were authentic returns 
of the election. If, as is alleged, the respondents 
neglected to examine and include returns duly and 
legally made from several of the counties, and 
therefore but partially performed what they were 
required by law to do, it must be considered that 
they have not complied with the law, and that 
they may be required to do so by means of the 
process here invoked.—State ex rel. Bloxham vs. 

Board of Canvassers, Florida Reports, volume 

15, page 73. 

That is the language of the court, not in 1876 
but in 1871, when there was no presidential question 
to decide. It is the question of the court on this very 
statute. What, I ask, would lawyers have had the 
supreme court to do when they were brought face to 
face with this same question in 1876? Was it to be 
expected that they should stultify themselves, go back 
upon their own record, and arrive at a different con- 
clusion from what they did in 1871? O, no, Mr. Presi- 
dent; that was too much to expect from the supreme 
court of Florida; and I am proud and happy to be able 
to say that it has vindicated its judicial character by 
pursuing an impartial course and re-affirming their 
former judgment. 

I know this statute was amended after this de- 
cision was made; and so confident am I of the justice 
of the case which I represent here that I have no 
disposition to keep from full view this whole case in 
all its parts. After the decision was made the Legis- 
lature passed an act in 1872 amending the statute. 
They had this decision before them in which, as you 
have seen, the court held that those officers had no 
judicial power, that they were ministerial, and that 
they were confined in their duties to an examination 
of the returns and a declaration of the result of the 
election from an inspection of them. 

How did the amendment affect the question? The 
Legislature amended the statute by the addition of a 
few words which did not have the effect of changing 
in the slightest degree the character of the duties of 
these officers as prescribed by the judgment of the 
highest court in our State. If they meant to give 
the canvassing board judicial power, with this de- 
cision before them fixing their duties as ministerial 
officers, then was the time to do it. In 1871 this de- 
cision was made. In 1872 the amendment was enact- 
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ed; and there is nothing in the amendment from which 
any man can infer that it was the intention of the 
Legislature to confer upon these men the extraordinary 
power that has been set up for them. The mere state- 
ment of this proposition is sufficient to show to any 
reasonable man that no such thing was ever proposed, 
no such thing was intended. The debates in the Leg- 
islature at the time show that it was not the intent 
or purpose to confer judicial authority, and they had 
before them at the time that amendment took place, 
staring them in the face, this judgment, which I have 
read, fixing and defining in the clearest possible terms 
the duties and the powers of this board. 

Now, sir, for fear that I may do injustice to any- 
body in this discussion, I will here read the words of 
this amendment. I will first read the law as it stood 
at the time the decision which I have read was made, 
and then I will read it as it stood after the amendment 
of 1872: 

On the thirty-fifth day after the holding of 
any general or special election for any State of- 
ficer, member of the Legislature, or Representa- 
tive in Congress, or sooner if the returns shall 
have been received from the several counties 
wherein elections have been held, the secretary of 
state, attorney-general, and comptroller of public 
accounts, or any two of them, together with any 
other member of the cabinet who may be desig- 
nated by them, shall meet at the office of the 
secretary of state, pursuant to notice to be given 
by the secretary of state, and form a board of 
State canvassers, and proceed to canvass the re- 
turns of said election, and determine and declare 
who shall have been elected to any such office, 
or as such member, as shown by such returns. 
That was the law in 1871, upon which the supreme 

court of Florida rendered this decision, stating as they 
did that it was a mere ministerial duty the canvassers 
had to perform; but in 1872 this provision was added: 

If any such returns shall be shown or shall 
appear to be so irregular, false, or fraudulent 
that the board shall be unable to determine the 
true vote for any such officer or member, they 
shall so certify, and shall not include such return 
in their determination and declaration, and the 
secretary of state shall preserve and file in his 
office all such returns, together with such other 
documents and papers as may have been received 
by him or by said board of canvassers. 

The said board shall make and sign a certifi- 
cate containing, in words written at full length, 
the whole number of votes given for each office, 
the number of votes given for each person for 
each office, and for member of the Legislature, 
and therein declare the result; which certificate 
shall be recorded in the office of the secretary of 


state in a book to be kept for that purpose; and 
the secretary of state shall cause a certified copy 
of such certificate to be published once in one or 
more newspapers printed at the seat of govern- 
ment. 

That is the law under which it is claimed that the 
canvassers could exercise judicial powers, the denial of 
which authority the court has been blamed for by 
the honorable Senator from California. The supreme 
court in its recent decision re-affirmed, as I said 
awhile ago, the principle of its decision in 1871. If it 
had not done so it would not now be entitled to the 
respect of any lawyer or citizen in the country, be- 
cause, if it had arrived at a different conclusion in 
1876 from the one it reached in 1871, it would be 
pointed to as a political tribunal where the wrongs of 
persons could find no redress. It has, therefore, been 
consistent. The court in 1876, following its decision 
in 1871, said: 

While the general power of the board is thus 
limited to and by the returns, still as to these re- 
turns the statute provides that “if any such return 
shall be shown or shall appear to be so irregular, 
false, or fraudulent, that the board shall be un- 
able to determine the true vote for any officer 
or member, they shall so certify, and shall not in- 
clude such return in their determination and dec- 
laration, and the secretary of state shall preserve 
and file in his office all such returns together 
with such other documents and papers as may 
have been received by him or by said board of 
canvassers.” The words “true vote’ here indi- 
cate the vote actually cast, as distinct from the 
legal vote. This follows, first, from the clear, 
general duty of the canvassers, which is to ascer- 
tain and certify “the votes given” for each per- 
son for each office; and second, because to de- 
termine whether a vote cast is a legal vote is be- 
yond the power of this board. As to the words 
“irregular, false, and fraudulent” in this con- 
nection, their definition is not required by the 
questions raised by the pleadings in this case. 
These respondents have not alleged that they have 
before them any return “so irregular, false, or 
fraudulent;” that they are unable to determine 
the actual vote cast in any county as shown by the 
returns; and nothing can be clearer than that the 
counting of returns sufficiently regular to 
ascertain the whole number of votes given, and 
signing a certificate, are merely ministerial acts. 

Is anything clearer? 

Under these pleadings the genuineness and 
regularity of the particular returns in question 
here are admitted. We will say, however, that 
the clear effect of this clause in the statute is that 
a return of the character named shall not be 
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included in the determination and declaration of 
the board; and that it has power to determine the 
bona fide character of the returns dehors their 
face. It is not within the power of this board to 
refuse to count some of the votes embraced in a 
return and count others embraced therein. They 
must count the whole of the return or must re- 
ject it in toto. We will also say that the powers 
here conferred are ministerial powers. It is true 
that in some respects these powers are something 
more than simple counting or computing, but they 
are powers which necessarily appertain to the dis- 
charge of every ministerial duty of this character. 
Their existence is no obstacle to the control of 
such officers by mandamus from a court having 
jurisdiction of the subject-matter. 

The court goes on to say that this view of the law 
is sustained by a series of decisions in this country 
which no lawyer can impugn. While I am at this part 
of the case I might refer to what Judge Cooley says 
in regard to this jurisdiction, and I find on looking into 
the notes that he cites a decision of the supreme court 
of California, which is not now in my hand, affirming 
the very jurisdiction that the court in Florida exer- 
cised in the case referred to. Judge Cooley says: 

If the election is purely a local one, the inspec- 
tors who have charge of the election canvass the 
votes and declare the result. If, on the other hand, 
their district is one precinct of a larger district, 
they make return in writing of the election over 
which they have presided to the proper board of 
the larger district; and if the election is for State 
officers, this district board will transmit the result 
of the district canvass to the proper State board, 
who will declare the general result. In all this 
the several boards act for the most part minis- 
terially only— 

The very language employed in the Florida de- 
cision— 

and are not vested with judicial powers to cor- 
rect the errors and mistakes that may have oc- 
curred with any officer who preceded them in 
the performance of any duty connected with the 
election, or to pass upon any disputed fact which 
may affect the result. 

And in support of this principle he cites a number 
of authorities. 


Each board is to receive the returns trans- 
mitted to it, if in due form, as correct, and is to 
ascertain and declare the result as shown by such 
returns. 


The language here in the text of Cooley is the very 
language that is employed in the Florida statute; they 
are to declare the result of the election from the re- 
turns before them, and the statute seems to have been 


framed in conformity with the text of Cooley’s opinion 
on this subject: 

Each board is to receive the returns trans- 
mitted to it, if in due form, as correct, and is 
to ascertain and declare the result as shown by 
such returns; and if other matters are introduced 
into the return than those which the law provides, 
they are to that extent unofficial, and such state- 
ments must be disregarded. If a district or State 
board of canvassers assumes to reject returns 
transmitted to it on other grounds than those ap- 
pearing upon its face, or to declare persons elected 
who are not shown by the returns to have receiv- 
ed the requisite plurality, it is usurping functions, 
and its conduct will be reprehensible, if not even 
criminal. The action of such boards is to be care- 
fully confined to an examination of the papers 
before them, and a determination of the result 
therefrom, in the light of such facts of public no- 
toriety connected with the election as everyone 
takes notice of, and which may enable them to 
apply such ballots as are in any respect imper- 
fect to the proper candidates or offices for which 
they are intended, provided the intent is suf- 
ficiently indicated by the ballot in connection with 
such facts, so that extraneous evidence is not nec- 
essary for this purpose. If canvassers refuse or 
neglect to perform their duty, they may be com- 
pelled by mandamus; though as these boards are 
created for a single purpose only. 

That is his opinion, that they may be controlled by 
mandamus; and that is all that the supreme court of 
Florida in the case recently before it attempted to 
do, to exercise the very jurisdiction which is here 
stated, and which is supported by a number of author- 
ities from other States of the Union. Will any man 
tell me that a judgment so obviously correct, in point 
of jurisdiction and upon the merits of the controversy, 
should be arraigned as unwarranted? 

So much in regard to the law which controlled the 
action of this tribunal. And now, sir, a few words in 
regard to the facts of the case. The votes of the thirty- 
nine counties in Florida at the last election, according 
to the returns now on file in the office of the secre- 
tary of state, were 24,440 democratic and 24,349 re- 
publican; I mean upon the electoral ticket. These in- 
clude all the frauds said to have been committed in 
the various counties before the State canvass. This is 
the largest vote ever polled in the State, being 5,727 
in excess of the republican vote of 1874 and 6,885 in 


excess of the democratic vote of the same year. It 


may be asked, why this great increase in the democrat- 
ic vote since 1874? If it has increased 6,885, the re- 
publican vote has increased 5,727; but it is a matter 
of general notoriety that the tide of immigration into 
Florida since that time, and which is now going on 
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I am happy to say, is chiefly of white population, 
and the larger part of the increased democratic vote 
is from that population. The State canvassers chang- 
ed this result on their first canvass, and made the 
vote to stand 23,849 republican and 22,923 democratic, 
throwing out over 2,000 votes actually cast at the bal- 
lot boxes, and thus creating an apparent majority for 
the republican ticket of 926. 

The returns from nine counties were tampered 
with, and while over 500 votes were deducted from the 
republicans over 1,500 votes were taken from the dem- 
ocrats, all because of the manner in which the election 
was conducted in the counties to whose returns ob- 
jections were made. Mark you, sir, that this whole 
action is founded upon the conduct of the election of- 
ficers, and upon the conduct of the election officers 
alone. The canvassers attempted to disfranchise over 
two thousand citizens of my State because of the man- 
ner in which the election officers discharged their duty. 

I am not here to give my judgment upon this case, 
but to submit the facts in regard to it, but I must 
say that, in any point of view in which it can be re- 
garded, you cannot uphold the judgment of the can- 
vassing board which sustained the most flagrant frauds 
in Alachua County, where the returns were altered, and 
put aside democratic majorities because of the irreg- 
ularities of the election officers, and republicans at 
that. It was not denied that the votes returned from 
said counties were honest and true. The objection went 
to the conduct of the election, and to that alone. I say 
here that every one of the objections urged against 
the returns from these counties, if made before a trib- 
unal invested with power to pass upon them, could not 
for a moment be sustained by the principles of law 
as settled by the authorities. Judge Cooley has well 
stated the rule in such cases. Speaking of election laws, 
he says: 

Their provisions designed merely for the in- 
formation and guidance of the officers must be 
regarded as directory only, and the election will 
not be defeated by a failure to comply with 
them, providing the irregularity has not hind- 
ered any who were entitled from  exercis- 
ing the right of suffrage, or rendered doubtful 
the evidences from which the result was to be 
declared.—Cooley’s Constitutional Limitations, 
page 617. 

So that even if this board possessed the power 
which it claimed to exercise in this case, its judgment 
cannot be maintained by any man in view of the facts 
before it. But how much stronger does the case appear 
against these canvassers when we remember that they 
had no legal or rightful authority whatever to disregard 
a single return before them from which the actual vote 
cast could be ascertained. There were no facts shown by 
the evidence to call for the exercise of judicial power, if 


the board had it; but there was no jurisdiction in the 
board to go behind the returns, even if they desired 
to deal with the case in a judicial way. So that it 
matters not what view may be taken of the proceed- 
ings of these men, they carry with them no validity. 
If they had judicial power, it was not general, but 
special, and their record must show upon its face that 
they had a case before them which justified the judg- 
ment which they gave. And while I am right here 
on this point, I wish to say a word in regard to the 
Louisiana case by way of illustrating my position 
touching the Florida case. 

The opinion of the Committee on Privileges and 
Elections of this body has been referred to heretofore 
for another purpose, but I will show from the report 
of that committee that in the view entertained by it 
the Louisiana board had no jurisdiction to act there 
unless all the reyuirements of the law had been com- 
plied with. What does it say? 

The statute of Louisiana authorizes the super- 
visors of registration in the parishes, or the com- 
missioners of election, to make affidavit in re- 
gard to any violence, tumult, fraud, or bribery by 
which a fair election has been prevented, which 
shall be forwarded to the returning board, along 
with the returns, and upon which the returning 
board may reject the vote of a poll in making 
the count; and if the evidence of the officers of 
the election is not sufficient to satisfy the minds 
of the returning board in regard to the matters 
charged, they are authorized to send for persons 
and papers and take further testimony upon the 
matter; but they have no authority to make such 
investigation unless the foundation is first laid 
by the sworn statements of the officers of the 
election, as before mentioned. The Lynch board, 
in making their count without having the sworn 
statements of the officers of the election to give 
them jurisdiction to investigate, received affidavits, 
the statements of supervisors of election appoint- 
ed under the act of Congress, letters and verbal 
statements upon which they assumed the author- 
ity in some cases, to reject the entire vote of par- 
ishes, and in many instances to throw out the vote 
of particular polls and wards, and in others to es- 
timate and fix the vote at about what they sup- 
posed it ought to be from their knowledge of 
the political status of the parish or locality. 

The evidence submitted to the board, and 
which has been described to the committee, un- 
doubtedly produced the conviction in their minds 
that the election had been an organized fraud. 
Governor Warmoth, under the act of 1870, had 
the whole machinery of the election in his own 
hands. He had the appointment of the supervis- 
ors of registration in the different parishes, and 
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they the appointment of commissioners of elec- 
tion, and those officers, with but few exceptions, 
were appointed from the ranks of those who were 
opposed to the republican party, and we think, 
from the informal evidence before the returning 
board and from what this committee has learned 
in the course of this investigation, there is little 
doubt that those advantages were used to the 
utmost, and every means resorted to in order to 
secure the triumph of the party with which Gov- 
ernor Warmoth was acting. Great difficulties 
were thrown in the way of registration; repub- 
licans in many parishes were put to great in- 
convenience to find the registrar, and in many in- 
stances were unable to do so; places of registering 
and of voting in many parishes were fixed at 
points remote from the centers of population, of- 
ten without notice of the place being given; false 
registration papers, double voting, stuffing bal- 
lot-boxes, and other frauds and irregularities, 
were charged in a majority of the parishes, and 
there is not much room to doubt that the Lynch 
returning board were of the opinion that, upon 
a fair election, the republican party would have 
carried the State and had been cheated and hind- 
ered in every way possible by the power that con- 
trolled the machinery of the election. But, not- 
withstanding all this, the Lynch returning board, 
with the sort of evidence which was before them, 
had no power under the law of the State to in- 
vestigate these charges of fraud and injury, or to 
act upon their convictions of wrongs that had been 
suffered. 

This was the opinion of the chairman of the Com- 
mittee on Privileges and Elections of this body, stating 
that unless these statements, about which my friend 
from Missouri (Mr. BoGy) the other day said so much 
and said so well, are part of the returns, the returning 
board can take no action in the matter. It is without 
jurisdiction upon the principle here stated, that being 
a special tribunal it must have before it every fact 
necessary to give it power. This distinction between 
courts of special jurisdiction and courts of general 
jurisdiction is well established by Mr. Cooley, page 
405: 

The records of the one must show affirmatively 
that it had jurisdiction to render the particular 
decree, while the authority of the other is always 

_ implied from its recorded proceedings. 

Now, sir, our law does not differ from the laws of 
every State of the Union on this subject. It pre- 
scribes ministerial powers for three sets of canvassers: 
first, the canvassers of the votes of the precinct, sec- 
ond, the county canvassers, and thirdly, the State can- 
vassers; and I will say here that the duties of each 
class of canvassers are prescribed in almost identical 


language. They have no authority to go behind the 
returns, no authority to inquire into the legality of 
votes, no authority to do anything but to ascertain the 
result of the election in the one case from the votes ac- 
tually cast in their presence, and in the others from the 
returns that have been sent to them duly certified; 
so that under this law the authority of the inspectors 
is equally as great as that of the State board, and in- 
deed it is far more important because the law takes 
the precaution of requiring precinct officers to take 
an oath to discharge their duty faithfully and impar- 
tially before they enter upon it, while in the case of 
the State canvassers no such obligation is required, 
and will any man say, after a review of this law, that 
the board of inspectors who are required under it to 
canvass the vote on the night of the election would 
dare to throw out a single vote that they found in the 
box, unless it was found under circumstances prescrib- 
ed in the statute which might impeach its honesty 
and validity? 

Even in the case of challenges over which the in- 
spectors have jurisdiction, if the voter swears that he 
is authorized to vote under the laws of Florida, al- 
though the inspector may know that he is not thus 
qualified, he has no option to disregard his vote, but 
is bound to accept it and to include it in the return. 
And so it is with the county canvassers when they 
come to pass upon the returns from the various pre- 
cincts in the county, they canvass the returns just as 
the inspectors do the votes; and they certify the result 
to the State board in a single certificate, in which they 
are not permitted to say whether this man or that man 
has been elected. O, no; but their very judgment is 
prescribed by the terms of this very particular and 
important law. They are not permitted to say in gen: 
eral language that this or that candidate has succeed- 
ed; but they are required, in the language of the stat- 
ute, to write out in words at full length the whole num- 
ber of votes cast or given for each person for 
each office, in order that the public, in order 
that the citizen may see from that record for 
himself who is the duly elected candidate. So 
it is with the State board. They are required in 
the very same language to declare the result in the 
State as the county returning officers are required 
to state the result in the county, from the whole 
number of returns before them, and to write out in 
words in full length—they are not permitted to put 
them down in an ordinary way—but they must write 
in words at full length the whole number of votes 
actually given for each office and the persons for whom 
they were given; and this has been called judicial 
power. Why, sir, who ever heard of a statute under- 
taking to give judicial power, which is the right of un- 
qualified decision, that prescribed for the judge the 
very nature and form of his judgment? Would it not 
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be an insult to any tribunal to say to it when called 
upon to pass upon a case, “Here is the form of your 
judgment, here is the substance of your decree, here is 
the manner in which you must decide the case before 
you”? Is that the way the law gives judicial power? 
If it is, I must confess that my knowledge of judicial 
power is very different from that of other gentlemen 
who maintain that view. No, sir, when you give ju- 
dicial power you give power to decide, according to 
the judicial function, in any manner that the principles 
of justice and equity may dictate. You are not to 
say to a tribunal that is vested with judicial power 
“Here is your judgment; it can under no circumstances 
be recorded in any other way.” That is just what the 
statute does. It prescribes the judgment that the board 
must give, and still there are gentlemen who enter- 
tain a notion that this is a great judicial power, 
and that the supreme court of Florida had no right to 
interfere with the exercise of this power by the State 
board. 

But, sir, what does the constitution of Florida say 
on this subject? It says that all judicial power in the 
State shall be vested in four courts, which it desig- 
nates; and it is a remarkable fact that at the time 
when the act of 1872 was passed the Legislature, in 
pursuance of the power conferred by the constitution, 
had vested all the judicial power of the State in the 
four courts that that instrument designated as the 
repositories of it; and this was one of the questions 
that was presented to the supreme court in the recent 
cases. It said, and said with great reason and force, 
the board had no judicial power for two reasons: First, 
that the Legislature did not have the judicial power 
to confer, because all the judicial power of the State 
vested in the government by the constitution had in 
1868, when the government was re-organized, been 
transferred to the four courts which the constitution 
designated to be the only repositories of it: the su- 
preme court, the circuit courts, the county courts, and 
the justices of the peace. They had all the judicial 
power of the State, every bit of it. Hence the Legis- 
lature in 1872 had none to give these canvassing of- 
ficers. That is a proposition that nobody can deny. 

Then, sir, there was another difficulty even greater 
and graver than the one I have mentioned, in the way 
of giving this board any judicial authority. Who are 
the gentlemen that compose the canvassing board? Let 
us see. 

Mr. MITCHELL. Will the Senator from Florida 
permit me to ask him a question? 

Mr. JONES, of Florida. Certainly. 

Mr. MITCHELL. Suppose they had the power un- 
der the constitution, would the words used by the Leg- 
islature have conferred judicial power on that board 
in the Senator’s judgment? 

Mr. JONES, of Florida. I think not. Both views 


of the subject are taken by the supreme court, and 
they decide, first, that according to a fair interpreta- 
tion of the statute it was not the intention of the Legis- 
lature to confer judicial power, and, in the second 
place, that they could not have done so under the Con- 


stitution, because all judicial power had been con- — 


ferred in the manner designated in the organic law. 

I was about to say that there was another and grav- 
er difficulty in the way of giving this board any ju- 
dicial powers. Mark you, under the law they perform- 
ed the duties assigned them ex officio, by virtue of 
their offices, the attorney-general, the secretary of 
state, the comptroller of public accounts. They are 
not, like the individuals named in the Louisiana law, 
persons required to do this thing. There the men are 
named, but here officers are named. Now who are 
these officers under the constitution of Florida? They 
compose a part of what is known there as the adminis- 
trative department under the organic law. The powers 
of the government are divided up into executive, legis- 
lative, and judicial departments. Then they put on 
what they call an administrative department, some- 
thing a little novel, and something that we were not 
very well able to bear at the time, but which we had 
to accept under the conditions that then existed. I 
say, sir, that the constitution of Florida defines in 
terms the duties of these officers, and then it was not 
competent for the Legislature, even if it had the pow- 
er to do so, to superadd to the duties here given them 
any judicial function. Why? 

There shall be a cabinet of administrative 
officers— 

Says this organic law— 

consisting of a secretary of state, attorney-general, 
comptroller, surveyor-general, and superintendent 
of public instruction— 

For what ?— 

who shall assist the governor in the performance 
of his duties. 

What are the duties of the governor? We know 
very well that the duties of a governor under all con- 
stitutions are purely executive, and that in the organic 
laws of nearly, if not every, State in the Union the 
powers of government are distributed between three 
departments, known as the executive, legislative, and 
judicial. In this very constitution it is furthermore 
declared that no~person properly belonging to the 
executive department shall exercise any duty or author- 
ity appertaining to either the legislative or judicial 
departments. Note the words “properly belonging.” 
I will ask, then, what are the duties of these admin- 
istrative officers under this organic law? They are 
put down here as aids to the governor, and the gov- 
ernor is the chief executive of the State. They are 
to assist him, and that is all, in the performance of 
his executive duties, and the constitution declares that 
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no person thus situated under any circumstances can 
be called upon to perform judicial duties without vio- 
lating the very law which gives existence to his of- 
fice. How then, I ask, was it possible for the Leg- 
islature of Florida to confer upon these men judicial 
_ power when they had before them this constitution 
which tied their hands and their consciences by the 
oath required to uphold its provisions? Is it to be sup- 
posed that the members of the Legislature in 1868 and 
1872, with the solemn obligation resting upon their 
souls, to obey this organic law, went to work when 
they organized the State government to disregard it 
in one of its most fundamental principles? I have 
more charity for the Legislature of that day than to 
raise such a presumption against their integrity and 
their ability. I will not presume that when they en- 
acted this statute giving to those men the power to 
canvass the returns of elections they meant to violate 
this fundamental law. 

The secretary of state— 

The constitution says— 

shall keep the records of official acts of the Leg- 
islature and executive department of the govern- 
ment, and shall, when required, lay the same and 
all matters relative thereto before either branch of 
the Legislature, and shall be the custodian of the 
great seal of the State. 

That is the constitutional duty prescribed by the 
constitution upon this officer. Then the constitution 
provides: 

The attorney-general shall be the legal adviser 
of the governor and of each of the cabinet of- 
ficers, and shall perform such other legal duties as 
the governor may direct or as may be provided by 
law. He shall be reporter for the supreme court. 

These are the officers then upon whom the Leg- 
islature cast the duty of ascertaining the result of 
the late election from the returns before them; but, 
instead of undertaking to declare the result, they went 
to work to destroy the effect of over two thousand 
honest votes under the assumption that they were 
judicial officers. 

The election law of Florida prescribes the duties of 
the various canvassers in almost the same language. 
First, we have a section devoted to a canvass by the 
inspectors; second, a canvass by county officers; and, 
third, a canvass by the State board. And in each 
case a certificate is required to be given by each board 
in precisely the same language, which must contain a 
statement of the whole number of votes given for each 
office and the number of votes cast for each person 
for such office. Now it is a well-settled rule of con- 
struction, which I need not bring to the attention of 
legal gentlemen in this body, that the same words 
when found repeated in a statute should receive the 
same construction or interpretation unless it should 


clearly appear that it was not the intention of the 
Legislature to employ them in a uniform sense. So 
that we can readily understand what the Legislature 
meant by the word “canvass” when we look at the 
powers of the inspectors whose dities are indicated 
by this very term the same as those of the State board. 
It will be remembered that the inspectors in the va- 
rious counties who are sworn officers are required at 
the close of the election to canvass the votes cast at 
such election, and certify the result to the county judge 
and clerk. What is the difference between the two? 
The one class of officers are required to canvass the 
votes cast, the other are required to canvass the 
votes given as shown by the returns before them, and 
the duty is devolved upon them in almost identical 
language. Still we are told that this State board, this 
self-erected judicial tribunal, was brought into being 
to refine away the votes of the people and may trample 
under foot the constitutional privileges of two thous- 
and voters. 

The inspectors at the election are the officers who 
receive the ballots from the voters and who decide all 
challenges. Under the laws of Florida they have no 
authority to refuse a single ballot, and when a voter 
is challenged and takes the oath required, the inspector 
must receive his vote. What kind of a construction 
would it be to say that these officers who presided 
over the polls, and who have no power to reject votes 
during the progress of the election, may at its close 
and because they must canvass the votes cast disregard 
ballots which on the same day they were compelled 
to deposit in the box? 

The law says that if the challenged voter takes 
the oath his ballot must be received; and then it 


goes on to say that at the close of the election the 


officers who are thus required to receive them must 
canvass the votes just the same as the State board 
are required to canvass the returns of the counties, 
and the duty is put upon them in the same language 
in both cases. 

The power to reject returns cannot, any more than 
the power to reject votes, be derived from the right to 
canvass. The canvass by the State board does not 
differ in principle from the canvass by the inspectors 
and county officers. The duty is a purely ministerial 
one when exercised by either of the three classes of 
canvassers, and is governed by the same principles. 
The statute leaves nothing to the discretion of these 
officers. The canvass by the inspectors must be pub- 
lic. This is to secure a compliance with the law, and 
if an attempt was made to defeat the will of the 
people by throwing out any of the ballots found in 
the box, a remedy could be found in the courts 
to prevent the wrong. But suppose the _in- 


spectors, contrary to their duty, had not counted all 
the votes cast and gave a certificate based upon a 
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canvass of only half the ballots? Would there be 
no redress for such a violation of law? There is not 
a lawyer in the land who would say that the judicial 
authority was not competent to give relief in such 
a case. And what would such a certificate be worth? 
It would be utterly void and of no effect. It is only 
when an officer follows the law that his acts are 
legal. When he violates it he is a wrong-doer and 
nobody is bound by his action. 

Then look at the duties of the county canvassers. 
They are required to canvass the precinct returns on 
the sixth day after the election and to declare from 
these returns the number of votes given for each office 
and the persons for whom they were given. They 
make and sign certificates in duplicate and send them 
to the secretary of state and the governor of the State. 

Here I want to draw the attention of the Senate 
to a very important point. It will not be affirmed, 
I suppose, by any Senator that this county board, 
composed of the clerk, the sheriff, and the county 
judge, has any judicial authority. Their duty and 
authority are conferred in precisely the same language 
as the authority of the final canvassing board, and 
they are required to make the county canvass on the 
sixth day after the election, and the State board is 
required to make the canvass on the thirty-fifth day. 
If the law intended to give any other or different kind 
of duty to the State canvassing board than that giv- 
en to the county board, is it not reasonable to suppose 
that they would have enlarged the time for the per- 
formance of that duty? 

On the thirty-fifth day after the election the State 
board is required to canvass the county returns, and 
declare from them who has been elected to any office, 
and to state the whole number of votes given for each 
person for each office. The very same time is fixed 
by the law for the performance of the duties assigned 
to the State board that is prescribed for the perform- 
ance of the duties of the county canvassers, a single 
day. If the Legislature intended that the State board 
should exercise judicial powers, hear evidence and ar- 
guments touching the legality of the election, the 
rights of voters, and the duty of officers, it would 
certainly have made use of different language in re- 
gard to the time to be employed for that purpose than 
it did in reference to the time allotted to the county 
canvassers. But the law in both cases clearly im- 
plies that the duties of both boards may be performed 
in a single day. We know as a matter of fact that 
when the board in Florida first entered upon the 
discharge of judicial functions it took more than a 
single day to arrive at the conclusion that it did. 

It must clearly appear from this view of the Jaw 
that the duties of the State board were purely min- 
isterial—to canvass the county returns, and state from 
them the whole number of votes given for each »ffice. 


This they did not do. We have seen that by the first 
canvass a majority of 926 was declared for the Hayes 
electors, and have explained how this was done. The 
subsequent canvass, made by order of the supreme 
court, reduced this majority to 206, and gave the State 
ticket to the democrats. 


The proceeding in which this order originated was 


instituted by George F. Drew, the democratic canaidate 
for governor. The judgment of the court directed the 
canvassers to canvass and count all the returns on file 
before them for the office of governor. Nothing was 
said about any other office. How came the canvassers 
to intermeddle with the previous determination in 
regard to the electoral vote? They were not command- 
ed to do so by the court. If Governor Hayes had 
926 majority, why was it not permitted to stand? 
Why change it to 206? The order of the court only 
required the canvass to show who had the highest 
number of votes for the office of governor. Ah, Mr. 
President, the purpose is too plain. If ever there was 
any doubt about the unfairness of this business, a 
scrutiny of this part of the transaction ought to re- 
move it. The first canvass gave the honest vote of 
Baker and Clay Counties to Samuel J. Tilden, for 
whom it was intended by the people. The canvass 
demanded by Mr. Drew related to the counties of 
Manatee, Jackson, Monroe, and Hamilton, the returns 
from which had been changed by the board in order te 
create the majority of 926. If these returns were 
recanvassed and counted for the office of governor 
alone, it would have established beyond doubt the right 
of the Tilden electors to the votes rejected, which, 
added to the majorities in the other counties, would 
have shown conclusively that Governor Hayes had lost 
the State. The board knew that the court would com- 
pel them to count the returns from these counties 
for Drew, and when thus counted the Tilden majori- 
ties previously rejected would in law and conscience 
rise up and claim recognition. Clay and Baker Coun- 
ties were not in dispute. Why were the returns from 
them, which at the first canvass were conceded to 
Drew and Tilden, under an order issued in the in 
terest of Drew alone, recanvassed and the rightful 
majorities in both taken away from Tilden, who was 
not before the court and whose interests and rights 
ought not to have been affected by a proceeding to 
which he was not a party? Here is the judgment of 
the court: 

This day came the parties by their attorneys; 
and thereupon, the matters of law arising upon 
the relator’s demurrer to the answers, original 
and amended, of the respondents, being argued, 
it seems to the court that the said answers and the 
matter therein contained are not a sufficient 
answer in law to the alternative writ issued here- 
in, and that said return is insufficient. There- 
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fore it is considered that a peremptory writ be 
awarded directed to the said Samuel B. McLin, 
secretary of state; William Archer Cocke, attor- 
ney-general; and Clayton A. Cowgill, comptroller, 
board of canvassers of elections of the State of 
Florida, commanding them that they forthwith 
meet and convene and re-assemble as a board 
of State canvassers in the office of the secretary 
of state, to canvass and count all the election 
returns on file in the said office of the secretary 
of state, of the said election for the office of 
governor, held on the 7th day of November, A. 
D. 1876, and that as such board of State canvas- 
sers they canvass and count the returns for said 
office from each and every of the counties of this 
State wherein an election was held for said of- 
fice; and especially that they do canvass and 
count the said election returns from the said coun- 
ties of Jackson, Hamilton, Manatee, and Mon- 
roe, and that they determine from a canvass and 
count and examination and tabulation of all the 
votes cast for the said office of governor at said 
election in all the counties of the State, as shown 
by the election returns of said election received at 
the office of the secretary of state, who has been 
elected by the highest number of votes to the 
said office of governor, as shown by the said re- 
turns, and that they do, as such board, make and 
sign a certificate, as required by law, containing 
in words and figures written at full length the 
whole number of votes given at said election, as 
shown by said returns for the said office of gov- 
ernor of the State of Florida, and the number of 
votes given for each person voted for for said 
office, and in said certificate declare the result of 
the said election for governor of the said State. 
And that they do perfectly execute this writ 
on or before the 27th day of December, A. D. 
1876, and how they shall have executed it, make 
return to our supreme court on that day by four 
o’clock, p. m., in writing, to be filed in the clerk’s 
office of said court. 
It appears from this judgment that the command 
to those canvassers was to canvass the returns from all 
the counties in the State for the office of governor, 
and for the office of governor alone. 
Under this judgment, the canvassers had nothing 
to do with the electoral vote. They were tied to a 
naked compliance with the order requiring them to 
canvass the returns for the office of governor. The 
legality of the recanvass resulted from the judgment 
of the supreme court, which commanded it in the in- 
terest of the suitor who invoked its jurisdiction. The 
court had no power to compel or the board to allow the 
proceedings to go beyond the case made by the plead- 
ings. And how does this case stand before the coun- 
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try? The votes given for Drew and the presi- 
dential electors were first canvassed by the State 
board judicially. Democratic majorities in four coun- 
ties were reversed or thrown out by the board, which 
gave the State and electoral tickets to the republicans. 
Clay and Baker Counties were counted for the demo- 
crats. Drew appealed to the supreme court and ob- 
tained a writ of mandamus to compel the canvassers 
to recanvass and count the returns from the four coun- 
ties for the office of governor. The writ issued and 
directed a recanvass. The majorities for the demc- 
crats in the rejected returns added to those conceded in 
the first canvass would show a majority of votes for 
both Tilden and Drew. The board, instead of confin- 
ing its action to a recanvass of the returns for gov- 
ernor, went on and recanvassed the returns for elec- 
tors. It gave to Tilden the benefit of the majorities 
in the four counties the canvass of whose returns 
was alone prayed for by Drew. It took away from 
Tilden his majorities in Clay and Baker Counties, 
which were conceded in the first canvass, under a 
judgment directing a recanvass of the entire vote of 
the State in favor of Drew; and it did this for the ex- 
press purpose of preventing the judgment of the su- 
preme court of Florida, based as it was upon law and 
justice, which gave Drew his office, from being set 
up as a precedent in behalf of the Tilden electors, who 
had been deprived of their rights by them. 

Yes, Mr. President, Clay and Baker Counties were 
in the first canvass counted for the democratic tickets, 
both State and national, and both showed majorities 
for those tickets. The returns from four other coun- 
ties were thrown out. When the canvassers were re- 
quired to recanvass the returns from the four rejected 
counties, instead of following the mandate of the su- 
preme court they went and took up the returns from 
Clay and Baker that they had previously counted in 
favor of the democratic tickets, and, while including 
the others for Tilden and Drew, threw out the returns 
from Baker and Clay. 

But, Mr. President, what shall we say of the rea- 
sons which were assigned by the board for reversing 
their first decision in regard to the returns from 
Clay and Baker Counties? It will be remembered 
that the true return from Baker County was signed 
only by the clerk of the circuit court and a justice of 
the peace, for the reason that the county judge refused 
to attend the canvass at the clerk’s office as the law 
required him to do. This return was based upon a 


canvass of the four precinct returns, all that were in 
the county, and showed 143 votes for Hayes and 238 
for Tilden. The county judge’s return, which the board 
rejected at the first canvass as fraudulent and which 
they accepted at the last canvass as true and honest, 
was based upon only two of the precinct returns, and 
showed 89 votes for Tilden and 130 for Hayes. 
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These officers knew positively that the county re- 
turns which they accepted as true at the last canvass 
did not embrace the full vote of Baker County, and 
that two precinct returns had been omitted from the 
county judge’s return. But the objection to the clerk’s 
return was that it was not signed by the county judge, 
who refused to attend the canvass. But, sir, the re- 
publican county of Duval sent up its returns in the 
same way as that of the rejected return from Baker, 
signed only by the clerk and a justice of the peace. The 
democrats objected to that return because the judge 
had been unlawfully excluded from the canvass; but 
the board sustained the return because it gave 941 
majority to the republican ticket. 

Here was a fair test of impartiality and justice 
and right. Here were two returns coming before this 
board executed in the same way, one with a democratic 
majority and the other with a republican majority; 
the one executed by a clerk and a justice of the peace 
in favor of the democrats, the other executed by a 
clerk and a justice of the peace in favor of the repub- 
licans. When they came to the democratic return they 
rejected it because the return was not valid. When 
they came to the other they acepted it as in every 
respect unobjectionable. 

It must appear that the action of the board was 
partial and partisan. 

I say this for there could be no other reason when 
you reflect upon the ground assigned for the rejection 
of the clerk’s return from Baker with its democratic 
majority. And then look to the reasons given for the 
rejection of the entire vote of Clay County. On the 
second canvass the board, you will remember, pretend- 
ed to act ministerially under the order of the court. 
At the first canvass the returns from Clay County 
were accepted and the precinct vote, which was re- 
jected by the county canvassers for technical reasons, 
was counted. The vote stood 122 for Hayes, 287 for 
Tilden. 

These figures cannot be denied. It seems that when 
the county board came to canvass the returns from 
the various precincts in the county they found that 
the return from one of them was irregular. It did not 
appear upon the face of the papers that the inspectors 
had taken the oath required by the law to be taken. The 
consequence was that they rejected the vote from that 
one precinct, but as honest men, anxious to do their 
full duty and not desirous to commit any fraud upon 
the rights of the people, while they rejected this re- 
turn, they certified the reason of their action to the 
State board. They said, “Here is this honest vote 
of this district which was returned by us. We cannot 
include it in our consolidated certificate because we 
do not find that the oath required by law had been 
taken by the inspectors, but we are satisfied that the 
vote was an honest one, and we return it in this way, 


that the board may decide whether we exceeded our 
authority or not.” This was the position taken by the 
county canvassing officers with respect to the vote 
or the return from Clay County. The State board at 
that time, in the exercise of apparent liberality and 
justice, felt the force of this argument and examined, 
I suppose, the law and found that the canvassing board 
below acted erroneously, and they included this return 
in the vote of Clay County and proclaimed a major- 
ity in acordance with that return. The vote was, as 
I have stated, 122 for Hayes and 287 for Tilden. This 
appears from their first canvass. No one attempted 
to impeach the honesty of this vote. Still the vote 
of the entire county was thrown out on the second 
canvass, and for what? This will furnish the key to 
the whole case. Why was the vote from the whole 
county thrown out on the recanvass when these same 
officers were acting under the order of the court? Had 
anything happened in the mean time to change the 
character of the case? Was not the recanvass directly 
under the order of the court and did not the canvassers 
have the same facts before them? The men who per- 
formed this duty were conversant with the law; they 
had investigated the case; they had rendered their 
judgment; but now they proposed to reverse it and 
deprive the people of Clay County of their vote. 

Mr. President, it was said of a judge in England, 
who went to the West Indies in the days of Lord Ellen- 
borough, that his judgments were universally sus- 
tained so long as he did not assign any reasons for 
them. When he went to that distant colony he was 
in the habit of entering up very short judgments with- 
out reasons; but after a little while he became more 
confident of his superior knowledge of the law, and 
he began to write out his opinions; and as soon as they 
began to appeal from the colonial courts to Westmin- 
ister Hall whenever his judgments got there they were 
generally reversed, not so much for the inherent er- 
ror of the judgments as on account of the reasons 
that had been assigned for them. This judgment 
should be reversed on account of the reasons assigned 
for it, laying aside the abstract justice of the case, 
which it clearly violates. 

No one attempted to impeach the honesty of this 
vote. Still, sir, the vote of the entire county was 
thrown out on the second canvass. And for what? 
Sir, I dislike to pursue this subject; it gives me no 
pleasure to follow the devious path of concerted wrong. 
The return from Clay County was rejected by the 
board for the reason that it was false and fraudulent, 
as the county canvassers had omitted in their con- 
solidated certificate the return from one _ precinct 
with 23 democratic majority, I think. 

Mark the amendment of the election law passed by 
the Legislature in 1872, upon which the supreme court 
in the case recently decided gave its opinion that, when 
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any return shall appear to be so false, fraudulent, 
or irregular that the true state of the vote cannot be 
ascertained, such return shall not be included in their 
determination, but shall be put aside. When the board 
came to Clay County on the second canvass, they, 
with the full knowledge of all the facts that were 
certified before them by the local officers, showing 
no case of fraud whatever, but a mere mistaken judg- 
ment, pronounced that return false and fraudulent 
within the meaning of the amendment of the statute 
of 1872. There was no falsity or fraud about it. It 
was a case of three men who were honestly mistaken 
in regard to their powers. They did not find a copy 
of the oath in the papers, but they certify the fact 
to the State board and invite its impartial and honest 
judgment, and that board, when called upon to advise 
and to instruct these officers, pronounced that act to 
be fraudulent and void which did not have in it a 
single element of fraud. What is fraud? The law 
very wisely refuses to define it. Why? Because the 
indications of fraud cannot escape the perception of 
man. It is that which every man can detect when he 
sees it. Everything was open, everything was fair 
that was done by the county canvassers, and the State 
board so decided on the first canvass, but on the second 
omitted this return because it was false and fraudulent. 
They held that the failure to return one precinct justi- 
fied the disfranchisement of the county, with a major- 
ity of 165 for Tilden, as before stated. 

Now, these gentlemen accepted a false return from 
Baker County which omitted the returns froin two 
precincts and thus made to show a republican ma- 
jority. 

You will remember the history I gave of Baker in 
the first instance. When the returns from this county 
were first presented to the board the clerk’s return 
was received as the honest one, because it embodied the 
full vote of the county. The board knew there were 
four voting-places in the county. The clerk canvassed 
the vote at his office at the time fixed by law and sent 
to the State board a certificate showing the result. The 
sheriff and the judge met away from the court-house 
and canvassed the vote of two precincts in the county 
in violation of the law, and certified both in favor of 
Governor Hayes and the republican ticket. In the 
first canvass this return of the judge and sheriff was 
pronounced fraudulent and void, because it did not 
contain the whole vote of Baker County as shown by 
the precincts’ returns. 

It was not like the case of Clay, where the in- 
spectors sent up the certificate, showing that they did 
not include the whole vote in their return because of a 
misconception in regard to law; but in this case the true 
precinct returns were intentionally omitted by the 
judge and the sheriff, and on the first canvass their re- 
turn was rejected by the canvassing board. On the 
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second canvass in the mandamus proceeding, strange 
to say, they were adopted as the true return, and the 
return first pronounced to be valid was rejected, al- 
though it was positively known that the clerk’s re- 
turn embodied the full vote of that county. Now, I say 
if it was competent for the board to reject the return 
of Clay County because it did not contain a consolida- 
tion of all the precinct returns in the county, why was 
it that the return from Baker County was accepted 
when it was positively known to the canvassing offi- 
cers that that return, the last accepted, did not contain 
all the returns of the precincts in the county? Minds 
not even skilled in the business of investigation can 
see at a glance the purpose of all this unfairness and 
inconsistency. 

I have shown the law and constitution of Florida 
as they bear upon the subject of elections. I have stated 
the facts connected with the rejection of the returns 
by the State canvassers, as I have learned them from 
the most authentic sources. Under the law, the can- 
vassers had a simple ministerial duty to perform. They 
were empowered to examine the consolidated returns 
sent by the county canvassers and to declare from 
them, and them alone, what persons had received the 
highest number of votes for the several offices which 
the people intended to fill at the election. They were 
required most positively to state the whole, not a part, 
of the votes given for each office, and the whole num- 
ber of votes given for each person voted for. They 
were not even permitted to do this in a general way 
by saying that this man or that man was duly elected; 
but the statute required them to put down in figures, 
written at full length, the exact state of the vote as 
it appeared from the returns, so that every citizen of 
the State might see the precise grounds upon which 
the declared majority was founded. And for fear that 
any one might suppose that the law intended to con- 
fide in the least to the judgment or integrity of the can- 
vassers the secretary of state was required to record in 
his office a full statement of the votes shown by the 
returns and ascertained by the canvassers in the man- 
ner pointed out by the statute. Can it be seriously 
contended that a law thus precise and careful, not only 
in prescribing the duties of these men but in pointing 
out the exact manner in which they shall be per- 
formed, intended to confer upon them an arbitrary, 
unlimited power, in every respect at war and inconsist- 
ent with the painfully explicit duties which it pre- 
scribed? If it be claimed that these canvassers, in 
the exercise of judicial power, could go behind the 
county returns to the precinct returns and behind the 
latter to the election at the polls and from the election 
pass on to the registration which preceded it, it is fair 
to ask how and in what manner has this authority 
been conferred? 


Is there any law except the single one alluded to 
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which creates the board and all its powers that can be 
pointed to as the source of it? Not one. Can the power 
be implied from the nature of the functions and duties, 
as I have already shown, imposed upon the board? We 
know that these functions and duties according to the 
understanding of the legal profession and the usages 
and practice of the whole country are in their nature 
ministerial, and it would be absurd to claim that ju- 
dicial power, or discretionary power of any kind, can 
result by implication from an authority strictly min- 
isterial. You might as well say that a part is greater 
than the whole, as to contend that a person who is 
invested with a limited power, which he must exercise 
in a particular way, may disregard the statute which 
confers it, set himself above the source of his authority, 


and by inference and implication extend the range of | 


his duties to the utmost limits of his own discretion. 
The State canvassers under the Florida statute are 
tied down to a simple examination and consolidation 
of the returns sent them by the county canvassers just 
as much as the latter are to the returns which they 
receive from the inspectors of the election. Each class 
of officers have distinct and co-equal powers. They are 
not to review, by appeal or otherwise, the action or 
proceedings of each other. The county canvassers can- 
not set aside the work of the inspectors. The duties and 
powers of the latter extend only to the polls at which 
they preside; but as far as they do go they are bind- 
ing upon the canvassers of the county, whose duties be- 
gin where the others end. As there are several polls and 
sets of inspectors in each county, there must be a com- 
mon organ within such district to consolidate and com- 
municate to the State authorities the vote of the county. 
The reason of this is obvious. All commissions emanate 
from the executive of the State. Each county is for 
many purposes a distinct political organism. Officers 
in nearly all the States are elected at general elections 


whose duties and powers are confined to each county. 


These are called county officers. They are selected by 
the people of each county, acting separately and dis- 
tinctly from the people of every other county. 

Then there are, as we know, another class of of- 
ficers usually elected at the same time and places, whose 
duties and powers are co-extensive with the whole 
State. These are likewise commissioned by the gov- 
ernor. I believe it is only customary and usual to send 
the county returns to the seat of government when 
commissions are required to be issued by the governor. 
But in some cases no such commissions issue, and the 
local officers’ rights are determined by the result of 
the county election as declared by the county board. 
This is the case with constables under the Florida law. 
The clerk of the circuit court issues to them certificates 
of election. The county canvassers’ work is conclusive 
as far as it respects them. It will be remembered that 
we only elect members of the Legislature and con- 


stables under our Florida law. All the other officers in 
the State are appointed by the authority of the execu- 
tive. I shall not raise the question of the wisdom of the 
constitution; but that is the kind of an instrument we 
have. 

Now, the county canvassers’ authority ate extends 
to the county, and as regards State officers whose 
election depends upon the votes of all the counties, it 
is proper that the returns of the votes for such of- 


ficers should be canvassed by officers whose authority . 


is as broad as the limits of the State. Still there is 
not the slightest difference between the nature and 
extent of the powers of the two boards, State and 
county. The one is confined to a smaller district than 
the other. The county canvassers perform precisely the 
same duties with respect to the precinct returns which 
the State canvassers perform in regard to the county 
returns, and for the same reasons, the want of author- 
ity in the local officers to exercise any functions or 
powers touching the rights of persons residing out- 
side of their counties. It must be plain that the acts of 
each class of officers are absolutely conclusive and bind- 
ing upon the other when performed in accordance with 
the statutes, and he who affirms that the State board 
has judicial power to go behind the county returns 
and review the proceedings of the county boards must 


concede the like power to the latter over the precinct - 


returns, because the duties assigned to each are pre- 
scribed in the same language. Such a construction of 
the statute would defeat the plainest provisions of the 
law. The inspectors of the election receive the votes 
and decide challenges. They perform their duties under 
a solemn oath. The county canvassers are not sworn, 
but canvass the returns ex officio. 

“The person,—” 

Says the law and this is a very important article— 
who shall receive the highest number of votes 
cast for any office shall be elected to such office.” 

It does not say that the canvassing board shall de- 
clare that. This follows as a legal inference irresist- 
ibly from the law. The canvassing board is required 
to ascertain from the returns who has the highest 
number of votes actually cast. 

Mr. MITCHELL. Will the Senator allow me to 
state that that is just what the constitution and laws 
say in reference to Oregon. I should like to know as 
the Senator thinks of that. 

Mr. JONES, of Florida. I have no complaint | to 
make with regard to the Oregon law. 

Mr. MITCHELL. Has the Senator any ocmaplelin’ 
of the action of the executive of Oregon under that 
law? 

Mr. JONES, of Florida. I do not think that is per- 
tinent to this question. I may be called to pass upon 
that case hereafter, and if I am I shall not hesitate to 
give my opinion. 
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Mr. MITCHELL. I think it is pertinent. 

Mr. JONES, of Florida. I am not discussing that 
question, and I have not bestowed upon it the same 
thought that I have upon that of Florida. 

But how can this be, if two men five hundred miles 
off have the power to undo what was done at the polls, 
and say that the person who received the lowest num- 
ber of votes cast is elected? Who can reconcile the 
positive provisions of the law which gives the election 
- to the person who has the highest number of votes 
with a discretionary power on the part of the election 
officers to reject any votes they please and thus give 
the election to a minority candidate? Can it be claimed 
for a moment that the law in providing means to com- 
municate the result at the polls to the seat of govern- 
ment intended to put it in the power of any man to 
defeat at will the voice of the people? Is it not the 
object of the law to carry forward from the polls to 
the State board the several results as indicated by the 
ballots received under all the restrictions and safe- 
guards which the Legislature thought proper io pre- 
scribe? Are we to suppose that the statute, while it 
states with great exactness the conditions upon which 
the votes shall be cast and the power of the inspectors 
over them, meant to give to another class of officers, 
whose duties in no way relate to the receipt or counting 
of the ballots, an implied or undefined power to 
trample alike upon the rights of the voters and the 
actions of the inspectors? It is as clear as anything 
can be, that the inspectors of the election, and they 
alone, are charged with the duty of seeing that part 
of the law is carried out which prescribes the condi- 
tions under which all votes shall be cast. And it is 
equally clear that all votes thus cast must be consid- 
ered by all officers connected with the election as the 
only evidence which can decide the choice of the people. 

The duty and powers of the canvassers are intended 
to give effect to the votes actually cast. No system 
of laws worthy the name ever gave io such a 
board the power to revise or pass judgment upon votes 
of the people. 

“The one entitled to vote,” says Judge Cooley, 
“shall not be deprived of the privilege by the action of 
the authorities, is a fundamental principle.” 

And what, I ask, is the difference between depriv- 
ing a person of the right to vote and throwing out his 
ballot after he has polled it? 

“That cannot be called an election,” says the same 
high authority, “where a part of the electors have been 
allowed to be heard and the others, without being guil- 
ty of fraud or negligence, have been excluded.” 

Apply these principles to the action of the Flor- 
ida canvassers and you cannot uphold their proceed- 
ings. In nearly every instance they selected the re- 
turns from one or more precincts and, for reasons 
in no way impeaching the rights or conduct of the 


voters, arbitrarily rejected them. What had the hon- 
est voters in Hamilton County, whom the board dis- 
franchised, to do with the indiscretions of the two re- 
publican inspectors who left the polls for a time in 
order, as it appears, to make their own conduct a 
ground for defrauding the people? 

Is there a tribunal on earth or a man with the 
smallest sense of right and justice that would say 
that four hundred citizens ought to be deprived of 
their votes because these officers adjourned to take 
a drink or for any reason neglected their duties? Is 
this the way to guard the purity and integrity of the 
ballot? What hope can you have or can any man have 
for the success of free institutions if it is left in the 
power of men like these to defeat, by the shallowest 
trick, the voice of the people. What kind of justice 
is it to say that the officers appointed to take the 
sense of the public may discriminate against those 
whose voice they wish to stifle; select the number and 
kind of votes that will serve a party end and disregard 
all others; take away from the majority its majesty 
and power; set up the few against the many, and with 
brazen effrontery tell the people that, as their con- 
sciences are insensible to sting of shame, their acts and 
persons are secure through the moderation of our laws 
and the temper of public opinion? 

Over two thousand honest voters of my State who 
complied with all the requirements of the law in cast- 
ing their ballots, against whom no charge or even sus- 
picion of crime was directed, were, by the injustice of 
this self-constituted board, deprived of the most sacred 
rights that belong to an American citizen. And this, 
too, without trial or defense; for, while each of these 
voters was robbed of one of his highest privileges by 
the judgment of this board, not one of them had an 
opportunity of being heard in opposition to the iniqui- 
tous proceedings. And yet there are lawyers who dig- 
nify the action of these men with the title of judicial] 
judgment. 

What is judicial judgment? As I said a while ago 
it is a judgment which proceeds after notice, and al- 
ways gives the person whose rights are affected by 
it an opportunity to be heard. Not one of the voters 
in my State whose rights were trampled upon had that 
opportunity before the State board. It is true there 
were counsel there representing candidates; but the 
great question was whether the individual voter should 
have the right to have his ballot counted for the can- 
didate for whom he voted. 6 

I have heard that this board had judicial power. I 
deny it. They get their authority from an act of 


the Legislature, and the Legislature had no judicial! 
power to give them. When the people of Florida adopt- 
ed their constitution, I presume they read it. At least 
its provisions were intended to be read. I have always 
heard that it was a cheat and a snare, and if the view 
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taken by some of the powers of this board is true, it 
certainly is. Article 7 creates the offices of secretary 
of state, attorney-general, and comptroller, and speci- 
fies their duties. (See art.) 

The one which precedes it vests the whole judicial 
power of the State in four courts which it specifies, 
and did not leave a particle of such power to the ad- 
ministrative officers. 

These officers by the very words of the constitu- 
tion are aids of the governor. The latter is intrusted 
solely with executive duties, and hence the duties of 
his aids must be of a like character on the same 
principle that the stream cannot rise above its source. 

Then, sir, we have another very important pro- 
vision in this constitution: 

“The powers of the government of the State of 
Florida shall be divided into three departments: 
legislative, executive, and judicial; and no person 
properly belonging to one of these departments 
shall exercise any functions appertaining to either 
of the others.” 

Now, I say sir, that it would be doing violence to 
the words of this election law to give it a construction 
which would make it unconstitutional. 

When you say that these officers may exercise 
judicial power although they are appointed as aids to 
the executive and form his cabinet, you fly in the very 
face of the constitution, which, for its own wise pur- 
poses, has placed all judicial power in other hands. 
And is not the wisdom of this provision vindicated by 
what we see in Florida today? At the late election the 
governor was a candidate for re-election. All the of- 
ficers who controlled it were subject to his power, and 
under their authority it was conducted. The returns 
which they sent to the seat of government were their 
own work. Every single certificate from the thirty- 
nine counties in the State to the State board was a 
solemn admission made against the interests of the 
parties making it that the democrats had honestly car- 
ried the State. Does anybody doubt that these local of- 
ficers while discharging their public duties did all in 
their power to advance the interests of the party to 
which they belonged? Fortunately for the cause of 
right and justice, the importance of the election was 
not foreseen; for if it had been, the work which has 
been so clumsily done at Tallahassee might have been 
more successfully performed at the polls. 

But to the question of power in the board. The 
returns, which as I said were all made up by men of the 
republican party, although covering huge frauds, were 
all regular on their face. That they presented the 
largest vote ever given in the State is admitted; but 
still, according to the face of these papers, the majority 
was in favor of the democratic ticket. The influence 
of the State and Federal administrations was felt 
throughout the canvass. Every officeholder of both 


governments vied with each other in their efforts to 
bring success to their party. 

But I mean to show the wisdom of the constitution 
in denying judicial powers to:the State board. 


The inspectors and county canvassers, not having 
the benefit of any light from abroad, followed the law 
and performed their duties ministerially. They sent 
forward their returns to the capital, and I am credibly 
informed that these returns, tested by every rule of 
law applicable to the subject, did not present the slight- 
est difficulty to a fair and just declaration of the re- 
sult of the election. 


It is true there were two returns from one county, 
(Baker,) and I admit that the board had to decide 
between them, and, in order to do so intelligently and 
justly, had a right to look into the facts which gave 
rise to these double returns. But this case was plain 
and simple. The judge of the county refused to meet 
the clerk of the county at his office at the time fixed 
by law to canvass the precinct returns. Time and place 
are matters material in elections. The law required 
the canvass to be made from the returns in the clerk’s 
office. It could be made in no other way. The clerk call- 
ed to his aid a justice of the peace; made up the canvass 
from all the precinct returns in his office, and sent 
the certificates to the secretary of state. The judge 
evidently in pursuance of a bad purpose canvassed 
the returns from two out of four precincts, according 
to the duplicate certificates in his possession. This 
was done away from the clerk’s office and in a private 
way. The clerk’s return gave a majority to Tilden. 
The judge’s, a majority to Hayes. The State board ac- 
cepted the clerk’s return as the true one. But after 
this began the judicial labors of the board. I have 
stated that the members of the board are by the con- 
stitution the cabinet of the governor; that the govern- 
or was a candidate for re-election, and upon the deci- 
sion of these ministers depended the future power of 
his excellency. 

Is it possible, sir, that in a case so vitally important 
to the rights of the people, so open to the operations 
of intrigue, the power of continuing their own master, 
at least their patron, it may be themselves, in author- 
ity and station has been devolved upon the will and 
pleasure of this board. Why, no such argument as 
this can be: urged against the Louisiana board, for 
there the law, obnoxious as it is, makes it at least 
possible for the men whom it invests with power to 
hold with an even hand the scales of justice. It is the 
abuse of that law which now agitates the country. But 
the power claimed by the Florida board and which 
has been exercised in violation of all law is founded 
in a union between favor and patronage, between cre- 
ator and creature, which destroys every element of in- 
dependence and leaves its possessor as unfit for ju- 
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dicial fairness as the eastern slave who records the 
edicts of an oriental master. 

When the Legislature of Florida gave to certain 
members of the governor’s cabinet the power to can- 
vass the election returns of the counties, it had before 
it the constitution, which showed that all judicial pow- 
er, as I said, at that moment was vested in the several 
courts then in existence. It was impossible, therefore, 
for the Legislature to confer such power upon them 
more especially as their respective duties had been de- 
fined with great explicitness in the constitution. 

It will not be denied by anyone that the power ex- 
ercised by the canvassers was judicial in its character. 
They undertook to determine certain matters touching 
the election which involved determinations of law and 
fact. They had before them numbers of witnesses 
whose testimony was given under oath. They heard 
able and learned arguments, and by their judgment 
attempted to deprive a large number of citizens of 
their rights. It is not an open question in the courts 
of this country that the privilege of voting is a valu- 
able one. All lawyers know that an action will lic 
and that damages may be recovered against an in- 
spector of election for refusing to receive the vote of 
a qualified elector. This principle has been asserted in 
Massachusetts and in other States of the Union. And 
yet this board, in the exercise of its unwarranted pow- 
er, without notice or the observance of any of the ruies 
which govern judicial proceedings, tried to destroy 
the legal effect of more than 2,000 votes by deciding 
that they could not be counted for the candidates for 
whom they were given, in consequence, too, of the 
conduct of the election officers whom the law ap- 
pointed to facilitate and not to destroy the expression 
of the public will. Now is it not plain to the most 
obtuse understanding that the question whether the 
acts or omissions of the officers at the election had the 
effect stated by the board or not is eminently judiciai. 
Aré not our books full of cases in which the highest 
courts in the land had all their abilities and learning 
taxed to the utmost in deciding what conduct and ir- 
regularities on the part of such officers would vitiate 
an election? Where do we get our notions of those 
nice legal distinctions which tell us of the qualities 
of acts and duties which are directory rather than 
mandatory in their character, and of the consequences 
Which flow in point of law from both? 

~ Is it not possible that if the Florida board of can- 
vassers had been created under the belief that it would 
éver be called upon to refine away by judicial judg- 
ments the rights and liberties of the people, our Leg- 
islature would have secured us fit persons to decide 
all. vexed questions of law? They certainly saw that 
there was a provision in our constitution which se- 
cured to every citizen whose rights of person or prop- 
erty are imperiled the benefit of a trial and judg- 
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ment before a person of legal training and education. 
And it is surely matter of astonishment, if one view 
of the power of this board be correct, to find that the 
most insignificant cause, either criminal or civil, must 
be tried and determined before a man who has been 
elevated from the bar to the bench, while upon the 
other hand cases involving the most delicate rights 
of the citizens in their relations to society and gov- 
ernment, and the peace and security of the State, may 
be summarily disposed of in a judicial.way by a ma- 
jority of a board who are absolutely ignorant of 
those rules of justice which reason and wisdom have 
established for the detection of error and the protec- 
tion of liberty and truth. 

There is not a citizen in the country that would be 
willing to abide the judgment of such a tribunal in 
a case involving $100 if he could carry it beyond it. 
And yet it is claimed that its decision, unsustained 
by law or justice, should be regarded as conclusive 
upon a question which agitates the minds of forty- 
five millions of people. 

I admit that the laws of Florida must decide all 
questions arising out of the election there, and are 
binding upon this Government. But where are we to 
go to ascertain what the law of the State is? Are we 
bound to accept the decision of the two men acting in 
violation of law and with no authority to give judicial 
judgments; or shall we observe the rule which has 
been followed from the foundation of this Government 
and accept the decision of the highest tribunal in 
the State interpreting its own local laws and consti- 
tution? The Constitution of the United States has 
left to the Legislatures of the States the power to ap- 
point electors. The Legislature of my State has pro- 
vided by law for the election of these officers, and 
its laws declare that the persons who shall receive the 
highest number of votes shall be deemed elected to the 
offices for which they were given. Two things are to 
to be observed in connection with these provisions: 
First, that it is the duty of every member of this 
Government to see that the Constitution is not violated 
and to maintain the right of each State to select in 
its own way electors for President and Vice-Presi- 
dent; second, to observe and respect the laws of the 
States which provide for the election of electors. None 
but persons appointed in the manner prescribed by the 
Legislatures of the States can be treated as electors. 
Every officer must be able to show title to his office 
from a true legal source. It is well settled in cases of 
elective officers that the right and title flow from the 
election by the people and not from the commission 
of the executive. 

The act of March 1, 1792, requires the executive 
authority in each State to cause three lists of the names 
of the electors to be made out and certified by a 
given day. This, as we know, was for the purpose of 
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enabling Congress to ascertain with certainty, and 
without inquiry beyond an examination of the cer- 
tificates, who were the legally appointed electors. The 
very words of the act imply that the electors are 
not dependent upon the certificate for their legal 
rights or official character, for the lists are to contain 
the names of the electors, and are to be delivered on 
or before the first Wednesday in December to the 
electors. The first section of the same act, as we know, 
provides for the appointment of the electors within 
thirty-four days preceding the first Wednesday in 
December. It is very clear that the certificate required 
by the third section, and which is made out on the 
first Wednesday in December, can add no legal force 
or effect to an appointment or election which was to 
have taken place thirty-four days previous, and which 
if good at all must have been so on the very day when 
it was made, because under the law it could not have 
been made at any other time. Besides, the appoint- 
ment of electors under the Constitution must be left to 
the Legislatures of the States, and it is certainly not 
competent for Congress to invest the governor of a 
State with any power over such appointment. 

The purpose and the only purpose of this part 
of the law, in my judgment, was to establish a rule 
of evidence to be observed, for the sake of uniformity 
and certainty, by the sovereign power of the Union. 
This is not a law which addresses itself as in ordinary 
cases to the citizens, when a rule of conduct for them 
has been adopted; but it is a law the violation of 
which rests exclusively upon the power that made it. 
It is a law of the sovereign and for the sovereign, to 
aid and make easy the performance of a high consti- 
tutional duty. A construction therefore which would 
prevent the sovereign power from putting aside this 
rule of convenience, when it stands in the way of 
the performance of a duty imposed by the Constitution 
on that power, cannot in my opinion be maintained. 

Sir, you cannot take away the freedom and inde- 
pendence of this or the other House by act of Congress. 
You may make laws which will control the citizen, 
however high he may be in his individual character, 
but you cannot lay down an absolute rule now which 
our successors must follow in discharging their duties 
under the Constitution. They will have the same pow- 
er to measure their own rights and duties as we have, 
and it would be destructive of legislative independ- 
ence to maintain that one Congress has the right to 
shackle another or tie it down to the observance of any 
fixed rules in the discharge of its high duties. Such a 
doctrine, while it violates the Constitution, insults 
the people. For what is the great principle of our 
representative system? Is it not that our liberties 
are more secure under the constantly changing policy 
of varying opinions and dissimilar judgments than 
they would be under the stern and unyielding decrees 


and maxims of permanent establishments, which nev- 
er receive an impulse from the healthy reactions and 
changes of popular sentiment. 

Sir, a great constitutional duty like that of count- 
ing the electoral votes, resting as it does solely upon 
this and the other House of Congress, cannot be con- 
trolled by any provisions of law. True it is that 
the Houses that are called upon to perform this re- 
curring duty may agree between themselves for the 
time being to any rule they deem wise to be ob- 
served in the performance of it. But then it is only 
a self-imposed obligation, that binds them no longer 
than they wish to consent to it. It is not in strictness 
a law; for that is a rule of action prescribed by a 
superior power for the control of an inferior or sub- 
ordinate one and which the latter is bound to obey. 
The Constitution of the United States, following the 
example of that great parliamentary prototype, the 
English House of Commons, declares that each House 
of Congress may determine the rules of its proceed- 
ings. This, as we know, is an independent power 
which no other authority in the Government can im- 
pair or draw in question. The manner or mode of 
exercising it belongs exclusively to the bodies upon 
which it has been conferred. They alone are to judge 
of its extent and limitations. They may carry out this 
power in any manner they please. Their intentions 
and wishes may be embodied in usage or custom or set 
forth in express terms on their records. They may 
fix the occasion and time for the application and con- 
tinuance of any regulation; and whatever they do in 
the furtherance of this power can be altered by no 
authority except their own unfettered will. 

The right of each House to determine the rules 
of its proceeding, which is nothing more nor less 
than the power of deciding the mode and manner in 
which it shall perform all its constitutional functions, 
rests upon the very same principles of sovereignty 
and independence which uphold the legislative pow- 
er of Congress. It is the settled law of this country 
that one legislature cannot by its own act disarm its 
successor of any of its powers or rights, unless the 
constitution has authorized it to be done. This was 
the decision of the Supreme Court of the United States 
in the case of the Ohio Life Insurance Company. (16 
Howard, 431.) 

It follows, therefore, that, if both Houses cannot 
tie the hands of succeeding Houses by restricting their 
sovereign power of legislation, they cannot impair or 
in any manner shackle the separate and independent 
powers of each succeeding House with which the Con- 
stitution has invested it the better to secure complete 
freedom of action. I argue then that there is no dif- 
ference whatever between the duties of this body under 
the Constitution respecting the electoral votes of the 


States and its other duties, and that it has a perfect . 
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right to decide for itself in the one case as well as the 
other what shall be its rules of proceeding when it 
comes to ascertain the votes of the States for Presi- 
dent and Vice-President. 

If it should be found that the third section of the 
act of Congress of March 1, 1792, can have no greater 
effect upon the Senate and House than separate rules 
of these bodies containing like provisions, then it 
is plain that each House, acting up to the principle 
of independence which the Constitution has set up 
for its government, may determine that its hands are 
free, and in discharging the highest duty confided 
to it by the people that it is not concluded even by the 
certificate of a governor. If the way be open, as I be- 
lieve it is, for the two Houses of Congress to ascer- 
tain the true votes of my State, how, it may be asked, 
are they to do so in view of the conflicting claims 
which will be presented before them? Sir, I have 
always been of opinion, and no argument I have heard 
has changed it, that electors for President and Vice- 
President are State officers, although the singie duty 
devolved upon them concerns the whole people. I ar- 
rive at this conclusion by a negative kind of reason- 
ing. I say they are not officers of the United States, 
and if this can be shown they are officers of the 
State or they are not officers at all. 

It would be remarkable if, notwithstanding the 
plain provision of the Constitution, which declares that 
no officer of the United States shall be appointed an 
elector, that when a person not thus disqualified is 
so appointed, he becomes such officer. Officers of 
the United States are all appointed in the manner 
prescribed in the Constitution, by the President of the 
United States and Senate, the heads of Departments, 
or the courts of law. Besides all officers of the United 
States are required to take an oath to support the 
Constitution, and electors are never, I believe, com- 
pelled to do so. 

The President commissions all officers of the Unit- 
ed States, but he never was known to commission an 
elector. I take it, then, that these officers are rep- 
resentatives of the people of the several States in their 
political character, and that their obligations are due 
to those who elected them. But how shall the claims 
of rival electors be determined? The Legislatures of 
the States have alone the power of prescribing the 
manner of their appointment. We have seen that the 
law of Florida has given to the people the right to 
elect them, and the question is who have the people 
selected? It will not be denied that the persons who 
have received the highest number of votes, and no 
others, had a right to cast the vote of the State. 
The Louisiana law is not the law there. There are 
some things which all the departments of the Gen- 
eral Government will take notice of without special 
proof. Among these are the laws and public.acts of 


the governments of the States. The courts of the 
Union take notice of them, and the legislative depart- 
ment, which is governed less by technicalities than 
the courts, cannot be more strict. 

We know that an election was held in Florida on 
the 7th of November last for President and Vice- 
President of the United States. The returns of that 
election have been made and are now part of the 
records of the State. They have been publicly can- 
vassed by the officers-designated by law for the per- 
formance of that duty. These officers arrogated to 
themselves powers which the law did not confer upon 
them, and instead of giving the result of the election 
from all the returns before them came to a conclusion 
from a consideration and review of only a part. This 
they have avowed in the most solemn public manner 
and under oath in a judicial proceeding. The record 
of their own proceedings also shows that the return 
they made was false and illegal. It is also well known 
that the certificates which were issued by the governor 
are based upon that return and are also illegal and 
void. It is a wonder that the mysterious power of 
divine justice is not put forth to prevent the emblem 
of its majesty and purity from bearing attestation 
to the greatness of public lies. Sir, the seal of Florida 
is sadly out of place on that paper which is brought 
up here to give effect to a fraud upon her people. 
It never was designed for such a purpose as that. 
The emblem which it bears was intended to remind 
the officials who should affix it that its verity and 
power resulted from its being the symbol of justice 
and truth. It can impart no false character to any- 
thing. God in His wisdom and goodness has so ar- 
ranged the moral government of the universe that it 
is not in the power of the wit of man to shield by 
his devices the best schemes of trickery and fraud. 
All the forms and solemnities of the law when em- 
ployed for such a purpose are considered at best as 
but links in the chain of falsehood and deception. 

The most conclusive judgments and decrees, the 
most veritable records and parchments, though they 
are covered all over with ribbons and seals, cannot 
when they shield fraud stand one moment in the way 
of scrutiny and condemnation of justice. And are we 
to be told that this great principle of divine equity, 
which is as broad as God’s universe and may be 
traced to the remotest regions and the highest and 
lowest tribunals, can have no place here in this the 
only living temple of popular liberty? Sir, I do not, I 
cannot believe it. And what is the law and justice 
of this case as it stands now? 

I have said that the vote of Florida is known 
to the whole people. It is a great public fact which 


cannot be hid. There is not the slightest difference 
of opinion between any two persons in the country as 


The official 


to what the actual vote of the State is. 
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papers and returns show this with unerring certainty. 
The whole controversy turned upon the legal powers 
of the canvassing board under the law of the State. 
The highest judicial authority there has settled this 
question, or it cannot be settled at all. We hear of the 
want of authority in the State courts to expound their 
own local laws and constitutions and of the interfer- 
ence of Federal courts. This is a strange doctrine. 
It is an elementary principle, applicable alike to the 
State and Federal Governments, that the judicial pow- 
er is co-extensive with the legislative. What does 
this mean if it does not imply that any laws which 
it is competent for the Legislature to enact the judiciai 
power of the State may expound and interpret. 

Can it be denied that the Legislature of Florida 
had a right to provide by law for the election of 
electors? The Constitution of the United States has 
made it its duty to do so. It has not separated the 
election of these persons from that of other State 
officers; both are conducted under the same law. The 
power of the Legislature to enact this law will not 
be disputed by any man in the country. The per- 
sons whom it designates to canvass the returns of all 
elections claimed that this statute invested them with 
judicial powers, and they exercised them to the preju- 
dice of the citizen. The citizen appealed to the high- 
est court in the State against the board in a well- 
known proceeding, often before resorted to in other 
States in like cases. The constitution of the State 
was invoked for the protection of the suitor. The 
board relied upon its own interpretation of the stat- 
ute. The constitution and statutes were critically ex- 
amined, and the supreme court decided that the Leg- 


islature did not confer upon the board the power - 


which it claimed, and that it was not within its pow- 
er to confer it under the constitution. According to 
this interpretation of the law the face of the returns 
ought to decide the election. These returns show a 
majority for the whole democratic ticket, State and 
national, and they will remain a perpetual record either 
to agitate the fears or to quiet the doubts of the man 
who shall found upon them a title to the Presidency. 

I have said that we must look to the laws of Flor- 
ida for a decision of this question. The controversy 
turns upon a purely legal proposition. If we accept 
the law as laid down by the supreme court of the 
State, there is an end to the whole controversy. That 
law is that the vote actually cast and returned determ- 
ines the election. This is the law of the State as an- 
nounced by her highest tribunal, and ought in my 
judgment to settle forever the question of title between 
the two sets of electors. There can be but two grounds 
taken in regard to this part of the case. . 

First. That the judgment of the supreme court 
of the State is obligatory upon all parties, and es- 
pecially binding upon us. 


Second. That the authority of the canvassing board 
and the action of the governor based upon it are su- 
perior in legal effect and dignity to the decision of 
the court. In support of the first proposition little 
need be said. It is upheld by a long line of decisions 
of the Supreme Court of the United States, and the 
opinions of distinguished members of this body. 

The Senator from Indiana stated this doctrine very 
forcibly last year in the Pinchback case, which was 
one that did not call for its application; and that 
opinion is as follows: - . 

This is a question that rises above all party. 
Party considerations are trifling and contemptible 
when brought into connection with the decisions 
of questions of this character. This is the true 
doctrine upon which the State governments alone 
can be preserved. I am inflexibly determined, so 
far as my own action is concerned, that the true 
province of the State shall not be infringed; that 
State rights shall be preserved in all their integ- 
rity, because the States have rights sacred, un- 
approachable, and that ought to be inviolable; 
and among these, and indispensable to the ex- 
istence of the State, is the right through their 
own tribunals to determine who are their officers, 
to determine by their own courts, under the 
special tribunals that may be created for that 
purpose, who is the governor of the State, who 
compose the members of the Legislature, who are 
entitled to sit upon the bench and to administer 
the laws; because if the Government of the United 
States may enter into the consideration of the 
questions, may review State elections and de- 
termine who has been elected a member of the 
Legislature or the governor or the treasurer of 
the State, then indeed the State governments 
exist only by sufferance. Then indeed the Gov- 
ernment of the United States is supreme. Then 
indeed you have what is called centralization. 

That is the doctrine for which I contend now, 
and it can be applied at this time without clashing 
with the exclusive right of the Senate under the Con- 
stitution to judge of the elections and returns of its 
members. The Supreme Court of the United States 
has held in a number of cases that the decision of 
the highest court of a State expounding its own loca! 
laws and constitution is just as binding as though 
such decision was incorporated into the text of the 
statute. 

We are to read the decision of the supreme court 
of Florida as though it was a part of the election law 
of that State. What would. be the state of the case if 
at the time the State canvassers usurped judicial pow- 
ers the statute under which they acted was as lear 
and explicit as the decision of the court has made it? 
Suppose the language of the court in their late opinion 
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was the language of the Legislature in 1872, and that 
the canvassers despite this verbal explicitness had 
gone on and violated the law, is there a lawyer or a 
citizen in the country who would say that any ad- 
vantage could result to any one from such a palpable 
wrong? Such a clear, unmistakable usurpation as that 
would be condemned here and elsewhere, and no man 
would attempt to justify it. The case as it now stands 
is just as strong in point of law against the canvassers 
as it would be under the facts supposed. It is true that 
the degree of moral guilt would be greater where the 
duty violated was plain than in a case where its 
obscurity would justify the presumption of uninten- 
tional error. 

But the intentions of the canvassers cannot by any 
posibility affect the question of power, or alter in 
the least the legal quality of their acts or the conse- 
quences which the law forces from them. 

And what authority is there for setting the judg. 
ment of the board above that of the court? It has been 
said that the supreme court had no jurisdiction over 
the canvassers. But who is to decide between them? If 
this board is omnipotent, who made it so? 
powers are derived from Ahe Legislature. It has 
none beyond. Will any one affirm that the Legis- 
lature may create a board of State canvassers, invest 
it with judicial powers, and withdraw from the su- 
preme court all judisdiction over it? That is, the Leg- 
islature may not only violate the constitution, but 
go further, and say that no one shall say that it has 
done so. But the Legislature did not do this. It 
passed a simple and plain law, similar in principle and 
detail to the laws of other States on the subject of 
elections, and the supreme court gave to it a judicial 
construction adverse to the opinions of the canvassing 
board. 

Mr. Webster said in his day that a statute was 
just what it was judicially ascertained to be; and 
that is the case here. This power has been exercised 
in nearly every State of the Union; but it seems that 
we are in such a state in the South that everything 
which is done there is called in question or impeached 
for some reason or other if it does not advance the 
interest or suit the opinions of outsiders. 

While on that subject, I am reminded of the cele- 
brated passage in one of the greatest orations of Mr. 
Burke, when he undertakes to speak of geographical 
morality. Speaking of the argument which was made 
by the counsel of Hastings, that it was proper to do 
certain things in India which would not be proper in 
England, he said: 

My lords, we positively deny that prin- 
ciple. I am authorized and called upon to deny 
it. And having stated at large what he means by 
saying that the same actions have not the same 
qualities in Asia and in Europe, we are to let 


All its. 


declared for Governor Hayes. 


- your lordships know that these gentlemen have 
formed a plan of geographical morality by which 
the duties of men, in public and in private sit- 
uations, are not to be governed by their relation 
to the great Governor of the universe, or by their 
relation to mankind, but by climates, degrees of 
longitude, parallels not of life but of latitudes; 
as is, when you have crossed the equinoctial, all 
the virtues die, as they say some insects die when 
they cross the line; as if there were a kind of bap- 
tism, like that practiced by seamen, by which 
they unbaptize themselves of all that they learned 
in Europe, and after which a new order and 
system of things commenced.—Burke’s Works, 
volume 3, pages 325, 326. 


The people of my State held an election in Novem- 
ber last which for peace, order, and general fairness 
was not surpassed by any in the country. As soon 
as it became known that the vote of Florida if de- 
clared one way would settle the presidential contest, 
and before the official count took place, a small Army 
of regular troops was hurried there, as if there was 
an enemy to meet who had invaded the integrity of 
our soil. And what did they find upon their arrival 
at Tallahassee? They found a country blessed with 
the rarest gifts ever bestowed by nature upon any 
land; a climate salubrious, mild, and healthful; a soil 
teeming with fertility on every hand and offering 
the finest possible prospects to capital and labor. They 
found, also, the still-remaining traces of wealth and 
happiness in the neglected appearance of stately homes, 
the abodes of independence, culture, and hospitality. 


But they also saw what surprised them more than 
all this: they saw peaceful, law-abiding citizens, dis- 
tinguished alike for moderation and intelligence, chast- 
ened by poverty and misrule, and struggling to es- 
tablish an honest government through the peaceful 
agencies of the law and Constitution. The found much 
to admire, more to deplore; but they did not find what 
their hurried and warlike mission led them to expect, 
a single enemy to the peace and liberty of the coun- 
try. The votes in Florida were counted and recounted. 
The first gave the whole election to the republicans. 
The last surrenders the State ticket and one member 
of Congress to the democrats. The electoral vote was 
It is curious to see how 
these results have been reached. The canvassers pro- 
fessed to obey the court. The object of the proceeding 
by mandamus was to compel the board to canvass and 
count the returns from four counties which were 
thrown out on the first canvass. These counties are 
Jackson, Monroe, Manatee, and Hamilton. There was 
no issue raised by the pleadings in regard to the action 
of the board touching the returns from the other 
counties. No change in the canvass was asked for 
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except in regard to the returns from the counties 
named. 

Now it is not plain that, if these men intended to 
act fairly, they would have been content with a literal 
compliance with the law, and have recanvassed the 
disputed returns only? But when they found, as they 
did, that by canvassing the rejected returns in ac- 
cordance with the order of the court, and permitting 
all the others to stand as they were under the de- 
cision of the first canvass, it would appear to the 
whole world that the Tilden electors had a majority of 
ninety-four on the face of the papers, this was not to 
be permitted to appear under official sanction under 
any circumstances, although every man of intelligence 
in the State of both parties knew that this was the 
true state of the vote according to the returns. But 
how was the Hayes majority maintained? The false 
return from Baker County, which had been rejected 
at the former sitting, was substituted for the true one, 
the former containing, as everybody knew, the vote of 
but half the county, and the latter of the whole. 

The entire return from Clay County, which no one 
objected to at the former meeting, was thrown out, 
with its 165 democratic majority, and thus the State 
was confirmed to Governor Hayes. Sir, such tricks 
and manipulations as these would not attract much 
notice if they only concerned the ordinary interests of 
men. But when we find the first office in the world 
in point of dignity and power and the liberties and 
peace of forty-five million of freemen trifled with by 
reckless men as they would deal with a common gamb- 
ling-stake, it is time that we at least were asserting 
and exhibiting in the interest of the Republic some- 
thing of the independence, the statesmanship, I might 
add the patriotism, which the founders of the Constitu- 
tion so confidently expected would result from the cre- 
ation of the high offices we now occupy. For my part 
I cannot be brought to feel that this is a purely party 
contest. I know too well the force and cogency of 
party feeling and passions to underestimate their hold 
upon the human heart. And yet occasions have arisen 
when the love of country and the love of justice were 
powerful enough to extinguish the attachments of 
party and to force strong men, and weak men too, 
to give up the interests of a sect for the welfare of 
a nation. 

When the great contest of 1801 was pending and 
the cause of popular government was trembling in 
the balance, Hamilton wrote to Morris: “If there be a 
man in the world I ought to hate, it is Jefferson.” 
And still he pleaded for the latter’s election harder 
than any republican. For, said he, “in a case like 
this it would be base to listen to personal considera- 
tions.” And do we not know that the most important 
event of the seventeenth century, and which did more 
to secure the liberties of the human race (except our 


own Revolution) than any other, was effected by the 
mutual sacrifices of parties, who in that moment of 
their country’s peril buried their animosities and pas- 
sions and staked everything to preserve the liberties 
of England. 

How well does Lord Bolingbroke record their pa- 
triotism: 

Though the king was not the better for his 
experience, parties were. Both saw their errors. 
The tories stopped short in the pursuit of a bad 
principle. The whigs reformed the abuses of 
a good one. Both had sacrificed their party io 
their country, but sacrificed on this occasion their 
party to their country. 

We have shown to the world recently the great 
perfection we have reached in science and art. We 
ought to be able to exhibit also increased capacity and 
skill in the domain of popular government, for io 
what purpose do we labor to improve ourselves in 
knowledge and power unless we have the virtue and pa- 
triotism to secure protection to the fruits of our toil. 
In this great crisis it is easy to stir up bad passions 
and obscure the light of reason, now so much needed, 
by partisan appeals. 

What all desire to know is the truth. I do not believe 
that it is in the power of any man or set of men to 
prevent it reaching the minds of the people or from as- 
serting its majesty here. The petty shuffling and 
trickery of returning boards may for the moment give 
rise to doubts and uncertainty. An anxious and ex- 
cited public may have been mislead by their partisan 
judgments and lent ear to their deceptive arguments; 
but the sober second thought will come to dispel the 
mists of error, just as the rising sun overcomes with 
light and joy the darkness of the morning. Be as- 
sured that no one will in that hour of triumph be 
found powerful or brave enough to oppose the decrees 
of God’s divine minister. The living principles of 
justice, which for the wisest of purposes is planted 


-in every human heart, will be touched by the first 


and faintest revelations of error. Truth, sir, will not 
stand in need of argument or persuasion. These are 
shifts which error uses at times against her power. 
She will assert her supremacy over the heart and con- 
science of man. The virtuous and strong will embrace 
her as they would an old, familiar friend—the best 
guide of their youth and manhood. The wayward and 
indifferent may turn away from her at first as from 
one whom they had not seen from their childhood. 
But even they, sir, will at length recognize her author- 
ity and power. They will be reminded of the maxims 
of their early life instilled into their youthful hearts 
by the affectionate tones of a loving mother. The 
testament of a dying father, delivered in the half 
audible whispers of approaching death, will recur to 
them and urge a fullfillment of its sacred injunctions: 
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But if all these should fail, the almighty Power itself, protection of truth and the overthrow of falsehood and 


unwilling to stake the cause of justice upon the failure error. 
of its divine agencies, will interpose directly for the . 
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NEW RULES OF THE DISTRICT COURT OF THE UNITED STATES, SOUTHERN 
DISTRICT OF FLORIDA, EFFECTIVE FEBRUARY 1, 1929. 


GENERAL RULES 


RULE 1.—MOTION DAY 
Pursuant to rule 6 of new equity rules, 
the first Monday in each month is hereby 
designated as “motion day,’”’ when mo- 
tions requiring notice and hearing may 
be made and disposed of. ; 


RULE 2.—ABSENCE OF JUDGE 

It being required by law that admiralty 
and bankruptcy courts be kept open daily 
for the transaction of business, and busi- 
ness of a general nature being transacted 
from day to day in this court during the 
temporary absence of the presiding judge 
of this district, the court shall be opened 
daily by the marshal of his deputy or in 
their absence by the clerk or his deputy 
clerk. 

RULE 3.—DISMISSAL FOR WANT OF 
PROSECUTION 

Cases which have been pending in 
this court for more than one year with- 
out any proceedings having been taken 
therein during such year may be dis- 
missed as of course, for want of prose- 
cution, by the court on its own motion, 
at a general call of the calendar. Such 
cases may also be dismissed for want 
of prosecution at any time on motion by 
any party upon notice to the other par- 
ties. 

RULE 4—NATURALIZATION 
HEARINGS 

All petitions for naturalization and 
matters appertaining thereto shall be 
heard and tried in the various divisions 
of the Southern District of Florida on 
the following dates: 

At Jacksonville, on the second Monday 
in January and first Monday in August 
of each year. 

At Tampa, on Friday after the second 
Monday in January and Friday after 
the first Monday in August of each year. 

At Key West, on the first Monday in 
May and Wednesday after the first Mon- 
day in November of each year. 

At Ocala, on the third Monday in Jan- 
uary of each year. 

At Miami, on the fourth Monday in 
April and the second Monday in Novem- 
ber of each year. 

RULE 5.—DIVISION 5.—DIVISIONS 
OF THE DISTRICT 

For the purpose of practice in issuing, 
serving, and returning process, the coun- 
ties comprising this district shall be 
considered as divided into three divi- 
sions: 

No. 1. Baker, Bradford, Clay, Colum- 
bia, Duval, Flagler, Hamilton, Madison, 


Marion, Nassau, Putnam, St. Johns, Su- 
wannee, Union, Volusia. 

No. 2. Brevard, Broward, Dade, In- 
dian River, Martin, Monroe, Okeechobee, 
Palm Beach, St. Lucie. 

No. 3. Charlotte, Citrus, Collier, De 
Soto, Glades, Hardee, Hendry, Hernando, 
Highlands, Hillsborough, Lake, Lee, Man- 
atee, Orange, Osceola, Pasco, Pinellas, 
Polk, Sarasota, Seminole, Sumter. 

RULE 6.—CRIMINAL CASES, 
WHERE DOCKETED 

Prosecutions for crimes and all other of- 
fenses in this district shall be return- 
able to and tried at the place designated 
by law for the holding of court nearest 
the place of the commission of the crime 
or offense, or in which the accused is 
found, provided that an indictment pro- 
cured in either division of said district 
shall be valid, regardless of where the 
offense was committed in the district. 

RULE 7.—CIVIL CASES, WHERE 

DOCKETED 

All civil suits not of a local nature, 
against a single defendant, inhabitant 
of said district, must be docketed in the 
division of the district where he resides, 
and tried at the place of holding court 
in said division nearest said place of 
residence; but if there are two or more 
defendants residing in different divisions 
of the district, such suits may be docketed 
in the division of the district in which 
either defendant resides. 

In removal of all cases from the courts 
of the State of Florida to this court, 
the clerk of this court shall docket said 
cases in the division of the district in 
which the county from which such re- 
moval is had is situated. 

RULE 8.—TRANSFER OF CASES TO 
ANOTHER DIVISION 

Upon consent of parties, or upon good 
cause shown to the satisfaction of the 
court, the judge may by special order 
direct any suit, either civil or criminal, 
to be transferred from one division to 
any other division of the district for 
trial. 

RULE 9.—SERVICE OF PROCESS 

All mesne and final process issued in 
any of the divisions of this district may 
be served and executed anywhere with- 
in the district. 

RULE 10.—PLEADINGS AND 
PRACTICE 

In all suits at comon law the pleadings 
and practice and mode of proceeding, 
when not otherwise provided by act of 
Congress, shall, as near as may be, be 
as in the circuit courts of the State of 
Florida, as prescribed by statute and 


rules of the Supreme Court of Florida. 
RULE 11—DEFAULTS AND JUDG- 
MENTS, ENTRY OF 

Defaults for want of an appearance or 
pleading may be entered by the clerk as 
and at the times provided by the statutes 
of Florida and the rules of practice for 
the government of the circuit courts of 
the State of Florida in law actions; but 
the clerk shall in no event enter final 
judgment without the action of the court. 

RULE 12.—JUDGMENT ON 
DEFAULT 

In case a default is entered in either 
division of the district, the clerk may, 
upon the application of the plantiff, by 
an order entered as of course, have said 
cause docketed and said default certified 
to the division of the district in which 
the next term of court is to be held, 
and said default may be heard and final 
judgment entered by the court at any 
term, irrespective of the divisions of the 
district in which the cause was original- 
ly brought. 
RULE 13.—HEARINGS ON PLEAD- 

INGS, NOTICES 

Hearings on all matters of pleadings 
may be submitted to the judge for de- 
termination on five days’ notice to the op- 
posite party. 

RULE 14.—SETTING CASES FOR 

TRIAL 

Whenever any civil case at common 
law shall become at issue requiring a 
jury, either party may, upon 10 days’ 
notice to the opposite party, move the 
judge to fix a day for the trial of the 
same. The judge upon hearing said mo- 
tion shall fix said day far enough in 
advance to enable the parties to procure 
their witnesses or have their depositions 
taken, and issue an order for the sum- 
moning of such number of jurors as 
shall be necessary to procure a quali- 
fied jury from the district for such trial. 
All cases on default requiring a jury 
to assess damages may be heard and 
disposed of on any day the court may 
have a jury present. All cases at issue 
and not disposed of under this rule shall 
be docketed by the clerk in the order 
in which they become at issue, and stand 
for trial at the regular term of this 
court. 

RULE 15.—SUBPOENAS, COST OF 

SERVICE 

Whenever, in a civil suit pending in 
this district, a subpoena ad testificandum 
is issued on behalf of the party, except- 
ing the United States, the clerk issuing 
said subpoena shall, unless provision has 


been made for the payment of the wit-- 
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ness sought to be summoned, place on 
said subpoena a notice that such witness 
must look to the party at whose instance 
he is summoned for his compensation; 
and no witness will be deemed in con- 
tempt for disregarding such subpoena 
unless his mileage and per diem have 
been secured by deposit or otherwise, or 
unless he is tendered his mileage and 
one day per diem. 

RULE 16—MOTIONS FOR NEW 

TRIAL 

Motions for new trials shall be made 
within four days after the entry of the 
verdict, during which time no judgment 
shall be entered, except by leave of court, 
and such motion shall be brought up 
for hearing and determination within 10 
days from the making of such motion, un- 
less further time is given for special 
cause shown. 
RULE 17.—JUDGMENT RECORD AND 

INDEX FOR SAME 

The clerk shall record all judgments, 
when entered, in a judgment record book 
kept for that purpose, and shall also keep 
in the clerk’s office at Jacksonville an in- 
dex of all judgments entered in the dis- 
trict, showing names of parties and all 
necessary data. 

RULE 18.—REMOVAL OF COURT 

FILES FROM CLERK’S OFFICE 

No original papers on file in the of- 
fice of the clerk of this court shall be 
taken from said office by anyone, but 
any party interested in a case or any 
member of the bar shall have access to 
them for the purpose of examination at 
any time within office hours: Provided, 
That this order shall not apply to cases 
in which on account of reference to a 
master or commissioner to take testi- 
mony the original papers may be taken 
by such master or commissioner in ac- 
cordance with an order of the court. 
RULE 19.—PAPERS FILED IN ONLY 

ONE CASE 

Papers presented for filing and docket- 
ing shall be entitled and filed in but one 
case. When a paper is presented for 
filing and docketing which is entitled in 
more than one case, the clerk shall as- 
certain from the person presenting the 
same which case he wishes the same filed 
in, and when no directions are given the 
clerk shall file and docket such paper in 
the first case named in such paper and 
in no other. 

RULE 20.—EXHIBITS IN CLOSED 
CASES TO BE REMOVED FROM 
FILES 

All models, diagrams, books or other 
exhibits filed in evidence in this court 
which are too large or cumbersome to 
be conveniently filed in the clerk’s of- 
fice, must be removed by the party fil- 
ing same within one year after the final 


adjudication of the cause, and if not so 

removed may, upon 30 days’ notice to the 

party in interest or his attorney of rec- 

ord, be destroyed by the clerk or other- 

wise disposed of as he may deem proper. 

RULE 21.—ATTORNEYS, ADMISSION 
TO PRACTICE 

There shall be appointed each year 
by the court a committee of four mem- 
bers of the bar of this court for each 
of the divisions of this district, namely, 
Division No. 1 (Jacksonville), Division 
No. 2 (Miami), and Division No. 3 (Tam- 
pa), as examining committees for their 
respective divisions. Examination of ap- 
plicants for admission to practice will 
be held as follows: 

At Jacksonville, the second Monday in 
January and the first Monday in August 
of each year. 

At Miami, the fourth Monday in April 
and the second Monday in November of 
each year. 

At Tampa, Wednesday after the sec- 
ond Monday in January and Wednes- 
day after the first Monday in August 
of each year. 

It shall be required of applicants for 
admission to practice at the bar of this 
court that such applicant has attained the 
age of 21 years and he or she has been 
admitted to practice as an attorney and 
solicitor for the Supreme Court of the 
State of Florida. Each applicant shall 
set forth these facts, together with his 
or her application to be admitted to 
practice before this court, in a sworn 
petition to be filed as hereinafter set 
forth, which petition shall be accompan- 
ied by a certificate signed by some mem- 
ber of the bar of this court recommend- 
ing such applicant for admission and cer- 


tifying that such applicant is a person 


of good moral character. Said petition, 
together with said certificate, shall be 
filed in the office of the clerk of this 
court, in the division of the district in 
which the applicant resides, at least 30 
days before the date of the next exami- 
nation for applicants in such district. 
The clerk will transmit all pending ap- 
plications on or before 30 days prior to 


each examination to the examining com-~ 


mittee for the division in which the ap- 
plicants reside. 


On the dates mentioned herein the ex- 
amining committees will examine each 
applicant as to his or her fitness and 
capacity for admission and shall thereaf- 
ter report to the court the names of such 
applicants as they may recommend for 
admission. Any three members of an 
examining committee may hold the ex- 
amination for such committee and make 
its recommendations. Each committee 
shall determine for itself from time to 


time the method of holding its examina- 

tions. 

Each committee shall forthwith _ re- 
port its findings on the examination held, 
and thereafter those applicants ordered 
admitted by the court will take the oath 
of admision in open court at 10 o’clock 
a. m. on the following dates (or as soon 
thereafter as shall be convenient to the 
court) : 

At Jacksonville, on Tuesday after the 
second Monday in January and Tuesday 
after the first Monday in August of 
each year. 

At Miami, on Tuesday after the fourth 
Monday in April and Tuesday after the 
second Monday in November of each 
year. 

At Tampa on Thursday after the Sec- 
ond Monday in January and Thursday 
after the first Monday in August of each 
year. 

Any attorney who has been admitted 
to practice in another United States 
district court may be admitted on mo- 
tion without examination upon produc- 
ing evidence to this court of his ad- 
mission to practice in the courts of the 
State of Florida and such other United 
States court: Provided, That any at- 
torney residing outside this district pre- 
senting evidence of having been admitted 
to practice at the bar of the Supreme 
Court of the United States or any cir- 
cuit court of appeals of the United States 
or of any district court of the United 
States for any other district, will be 
heard in any case with which he is con- 
nected without formal admission. 

RULE 22. — INTERVENTIONS IN 
EQUITY CAUSES, PROCEDURE 
Not less than five days’ notice of the 

application for leave of court to file 
petitions of intervention in equity causes 
pending in this court shall be given to 
all parties in interest, stating the time 
and place such application will be made, 
and a copy of said petition shall be serv- 
ed with such notice; and if such petition 
be filed by leave of court, parties in 
interest shall file answer or motion to 
dismiss said petition, unless otherwise or- 
dered, within 20 days. 

RULE 23.—DEPOSIT FOR MASTER’S 

AND OTHER EXPENSES 

In all cases referred to a master, ex- 
aminer, commissioner, or referee to take 
and report testimony to the court, with 
or without findings of law and fact, the 
several parties taking such testimony 


shall deposit with the.clerk of this court, - 


prior to the taking of testimony in their 
behalf, a sufficient sum of money to pay 
the expenses of travel and for taking 
and transcribing such testimony in their 
behalf, and shall renew such deposit 
from time to time upon notice from the 
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clerk that same is insufficient in amount; 
and the clerk shall pay from said de- 
posit of said parties from time to time 
as the same may be earned, upon bills 
properly receipted by the master, exam- 
iner, commissioner, or referee, the 
amount of expenses incurred for travel 
and for taking and transcribing testi- 
mony earned by said master, examiner, 
commissioner, or referee, the final taxa- 
tion of costs to abide the final decree 
in said cause. 

RULE 24.—JURORS, DRAWING OF 

As soon as the general venire and the 
special venire, if one be issued on the 
first day of the term, shall have been 
called, a list of all petit jurors accepted 
by the court shall be immediately made 
by the clerk, assigning to each juror a 
number, which shall not be changed dur- 
ing the term, and shall be from one up- 
ward, consecutively, according to the num- 
bers of jurors accepted; and when any 
subsequent special venire shall have been 
called during the same term those ac- 
cepted shall similarly be placed on the 
said list, until discharged, and the clerk 
shall provide a box in which shall be plac- 
ed on small slips of paper of uniform 
color and dimensions numbers corre- 
sponding to those assigned to each and 
every juror so accepted. When a case 
is called for trial the marshall, a deputy, 
or bailiff shall draw from the box in 
open court 12 numbers so placed therein 
and at the same time calling off the num- 
bers. The clerk will at the same time 
call into the jury box the persons whose 
names correspond to the numbers as- 
signed on his list, and the place of each 
juror excused for cause or by challenge 
shall be filled in like manner until the 
jury be completed. The jurors shall not 
be called in any other manner. The num- 
bers so drawn shall not be replaced in 
the jury box until the jury shall have 
returned a verdict or been discharged 
from consideration of the cause. The 
numbers of those so drawn and excused 
by challenge or for cause may be placed 
in the jury box immediately after the 
jury is sworn in the cause. 

RULE 25.—UNITED STATES 
COMMISSIONERS 

(a) Witness pay rolls—All the Unit- 
ed States commissioners in the hearing 
of criminal cases shall complete and for- 
ward to the United States marshal at 
Jacksonville, Fla., all pay rolls of wit- 
nesses’ fees earned upon the same day the 
fees are earned, or upon the day of the 
final attendance of witnesses in said 
cause. 

(b) Commitments, where prisoners 
shall be held.—In cases of arrest upon a 
criminal charge when it becomes neces- 
sary to commit the accused to await trial, 


and there is no jail at the place of res- 
idence of the commissioner, he shall or- 
der said accused to be committed to the 
jail nearest the place of arrest, in the 
direction of the place of holding the next 
term of court for that division of the 
district. 

(c) Quarterly accounts. — United 
States commissioners shall file their 
quarterly accounts in duplicate with the 
United States attorney, who, after ap- 
proval of same, will file them in the of- 
fice of the clerk. 

(d) Procedure when complaints are 
filed—United States commissioners in the 
Southern District of Florida in all cases 
hereafter where the complaints are lodg- 
ed with them for violation of the statutes 
of the United States shall make a con- 
cise statement of the facts as ascertained 
from the party making the complaint and 
which are within his personal knowledge, 
and particularly in violation of section 
3242 of the Revised Statutes, such facts 
as will show that the party is “carrying 
on business” prohibited by the section as 
distinguished from single, accidental, or 
accommodating acts, and shall immedi- 
ately upon the issuance of the warrant 
forward the same, together with the 
statement of facts hereinbefore provided, 
to the United States marshal’s office, 
who upon receipt thereof shall tender the 
same to the United States attorney or to 
his sworn assistant for his approval or 
rejection. If the attorney or assistant 
shall approve said warrant in writing, 
then the marshal shall forward the same 
to the deputy marshal nearest the place 
where the same is to be executed for 
service. If the warrant shall not be ap- 
proved by the district attorney or his 
assistant, the marshal shall then return 
the same to the commissioner issuing 
it, with a statement of the reasons given 
by the attorney or his assistant for such 
refusal: Provided, however, That if when 
a complaint is lodged with a commission- 
er as aforesaid, and the warrant is is- 
sued, the commissioner may have good 
reason to apprehend that the delay inci- 
dent to the transmission of such warrant 
to the marshal for the approval of the 
district attorney or his assistant, as here- 
inbefore set forth, would defeat the ends 
of justice, in that case the commissioner 
may certify upon said warrant that the 
same has not been submitted to the Unit- 
ed States attorney or his assistant for 
approval or rejection as above provided, 
because the delay incident to so doing 
would, in his opinion, be likely to de- 
feat the ends of justice. In case the 
above certificate is made, and in no other 
cases, shall a warrant be served by the 
marshal or a deputy marshal without 
being first submitted to and approved by 


the said United States attorney or his as- 
sistant. In cases where the above cer- 
tificate is indorsed upon said warrant 
the commissioner may then hand the 
warrant to a deputy marshal nearest the 
place of service, and shall thereupon 
make an immediate report of said writ 
to the marshal sufficient to enable him 
to docket the same. 

(e) Notice to marshal of commitments 
and discharges.—All United States com- 
missioners shall on the day of the com- 
mitment to or discharge from, of any 
person, any county jail in this district, 
notify the marshal of this district, of 
such commitment or discharge by mail, 
specifying in such notice of commitment, 
the date of such commitment, the name 
of the person committed, the amount of 
bond required, the county jail to which 
such person is committed, and the charge 
upon which the commitment is based. 
In the case of discharge from jail, the 
notice shall specify the name of the per- 
son, the hour discharged, the coun- 
ty jail in which such person was con- 
fined, and charge against such person, 
and the reason of such discharge. 

(f) Records and cases to be filed 
with clerk.—United States commissioners 
of this district, within 48 hours after the 
close of the examination held by them, 
shall forward to the clerk of this court 
all papers in each case, with all exhibits 
filed or admitted in evidence, with a 
schedule of papers and exhabits and a 
transcript showing the proceedings and a 
brief recapitulation of the evidence of 
each witness. 

ADMIRALTY RULES 


RULE 1.—LIBEL 

Every libel filed in admiralty shall 
aver the amount of the debt, damages, or 
salvage for which the action is brought. 
In salvage cases, the amount of salvage 
claimed in respect to each interest in the 
thing attached, such as_ hull, cargo, 
freight money, etc., shall be separately 
stated. The amount of the debt, dam- 
ages, or salvage for which the action is 
brought, with the addition of $250 in a 
suit in rem and $100 in a suit in per- 
sonam, shall be indorsed by the clerk on 
the process so as to enable the marshal 
or the court or the commissioner to 
take, and the defendant or claimant, 
to give, the bail or stipulation required 
by law or the rules of court, in the event 
no other amount may be determined un- 
der the admiralty rules of the Supreme 
Court or of this court or of the statutes 
of the United States. 


’ RULE 2.—LIBEL, FORM OF LIBEL 


IN SALVAGE CASES 
In cases of salvage the libel shall also 
separately state the value of the hull, 
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cargo, freight, and other property saved, 
the names of the principal salvors, and 
that the suit is instituted in their be- 
half and in behalf of all other persons 
interested or associated with them. It 
shall also have annexed to it a list of 
the names of all the salvors and of all 
persons entitled to share in the salvage, 
and also any agreement of consortship 
existing among them, so as to enable 
the court to divide the salvage according 
to the rights or interests of the parties. 


RULE 3.—BOND OR STIPULATION | 


OF LIBELANT OR INTERVENER 


(a) No libel or petition shall be re- 
ceived or third party permitted to in- 
tervene or claim except on the part of 
the United States, or on the special order 
of the court, or when otherwise provided 
by law, unless a stipulation for costs 
shall be first entered into by the party, 
conditioned that the principal shall pay 
all costs awarded against him by this 
court, and in case of appeal, by the ap- 
pelate court, such stipulation to be with 
at least one surety, resident in the south- 
ern district of Florida, and in the sum 
of $250 in cases in rem and $100 in cases 
in personam. Any incorporated surety 
company authorized to do business in this 
district may be accepted as such surety. 

(b) Seamen suing for wages in their 
own right and for their own benefit for 
services on board a vessel, salvors in 
possession of the property libeled, and 
petitioners for money in the registry of 
the court shall not be required to give 
such security in the first instance. The 
court may for adequate cause shown on 
motion with notice to the parties order 
the usual stipulation to be given. 


(c) Except in cases instituted by the 
United States by information or libel of 
information upon seizures for any breach 
of the revenue, prohibition, navigation, 
or other laws of the United States, stip- 
ulations or bonds in admiralty need not 
be under seal, and may be executed by 
the agent or attorney of the stipulator or 
obligor acting under informal written au- 
thority of the stipulator or obligor, 
including authority by telegram or cable. 
Stipulations for costs need not be signed 
or executed by the party, and shall be 
sufficient if executed only by the sure- 
ty or sureties. In place of the stipulation 
or bond the party may deposit the nec- 
essary amount in the registry of the 
court. Any party having an interest in 
the subject matter of the suit may at any 
time, on due notice, move the court on 
special cause shown for greater or bet- 
ter security, and any order made thereon 
may be enforced by attachment or other- 
wise. 


RULE 4.—NOTICE IN FORMA 
PAUPERIS 

When not otherwise provided by law, 
suits may be prosecuted in forma pauper- 
is by express allowance of the court only, 
and in such cases no stipulation for costs 
will be required; but process in rem in 
such causes, unless specially allowed by 
the court, shall not issue except upon 
proof of 24 hours’ notice of the filing 
of the libel for opportunity to appear and 
resist such issuance. In the absence of 
the judge the allowance may be made by 
the clerk. 

RULE 5.—TENDER INTER PARTES 

A tender inter partes before suit shall 
be of no avail in defense or in discharge 
of costs unless on suit brought and be- 
fore answer, plea, or claim filed, and the 
said tender is deposited in court to abide 
the order or decree to be made in the 
matter. 

At any time not less than 10 days be- 
fore a trial the respondent or claimant 
may serve upon the libelant’s proctor a 
written offer to allow a decree to be 
taken against him for the sum of money 
therein specified with costs to the date 
of the offer, to be taxed, which the libel- 
ant may within five days thereafter ac- 
cept and enter judgment accordingly. If 
not accepted, and if the libelant fail to 
obtain a more favorable decree, he shall 
not recover costs from the time of such 
offer, but the respondent shall have judg- 
ment for all costs expended by or taxed 
against him from the time of such of- 
fer. 

RULE 6.—EXCEPTIONS TO LIBEL 

(a) Except as provided in paragraph 
(b) of this rule, the respondent or claim- 
ant may embody his exceptions to the 
libel in his answer. Such exceptions, 
whether filed separately or embodied in 
the answer, may be heard at any time 
on reasonable notice. 

(6) In cases instituted by the United 
States by information or libel of informa- 
tion upon seizures for any breach of 
the revenue, prohibition, navigation, or 
other laws of the United States, excep- 
tions to the libel or information shall 
be filed separately and heard and dis- 
posed of on reasonable notice before trial 
or final hearing. 


RULE 7.—EXCEPTIONS TO CLAIM 
OR ANSWER 

Within 20 days from the filing of the 
answer, or within such further time as 
the court may allow, the libelant or any 
intervener may file exceptions to the 
claim or answer of a claimant or respond- 
ent for insufficiency, surplusage, irrel- 
evancy, impertinence, or scandal; and 
such exceptions may be heard on reason- 
able notice. 
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RULE 8.—AMENDMENTS TO 
PLEADINGS 

If a party submit to exceptions he 
shall amend his pleadings within 20 days 
after the filing of such exceptions, un- 
less further time be allowed by the court. 
RULE 9.—DISMISSALS BY CONSENT 
AND FOR FAILURE TO PROSECUTE 

An action in admiralty may be dismiss- 
ed and stipulations or bonds given there- 
in canceled and writ of restitution is- 
sued by the clerk as of course upon the 
filing in such cause of the written con- 
sent of all parties of record, including in- 
terveners, if any. 

At least 10 days’ notice shall be served 
upon the adverse party before any ap- 
plication to dismiss any cause under rule 
38 of the admiralty rules of the Supreme 
Court. 

RULE 10. — ATTACHMENT, WHEN 
ISSUED BY THE CLERK 

No attachment shall issue by the clerk 
without written order of the judge, ex- 
cept (1) when service has been made 
and the libel has been taken as confessed, 
or (2) upon affidavit of the libelant 
showing the necessity for an immediate 
attachment and stating that the neces- 
sary order from the judge of said court 
can not be procured in time for service 
of the writ of attachment, because of 
the absence of the judge from the dis- 
trict or the division of the district in 
which the suit may be pending, or stat- 
ing other facts showing the impractica- 
bility of procuring the necessary order 
from the judge of said court in time for 
such service. In any of the events men- 
tioned in this rule, the clerk or his deputy 
may enter an order for the issuance of 
writ of attachment upon the filing of the 
stipulation and compliance with other re- 
quirements of law and the rules of this 
court. 

RULE 11.—REPORT OF MARSHAL 
OF EXPENSE OF CARING FOR 
ATTACHED PROPERTY 

In cases of admiralty where the marsh- 
al under attachment takes into custody 
property that requires the expenditure 
of money in its care and preservation, 
and the parties to said cause, or the 
claimant thereof, make no application 
to bond or sell said property, or provide 
for the expense of such custody for the 
period of 10 days after the execution of 
said attachment, the marshal shall re- 
port such fact to the court for its in- 
structions. 

RULE 12.—BOND FOR RELEASE 

(a) In cases of seizure or other suits 
in rem which seek the forfeiture or pos- 
session of the property, or a recovery 
to the full amount of its value, the stip- 
ulation to be given by the claimant on 
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delivery, before the court or commission- 
er, shall be for its value and an amount 
sufficient to pay the costs. In suits 
for salvage, seamen’s wages, or other 
suits which seek to recaver a sum less 
than the value of the property attached, 
in the absence of any order of court 
declaring an amount of stipulation upon 
the giving of which the property shall be 
released, the stipulation shall be for 
double the sum demanded by the libel 
or libels in respect to the property sought 
to be released by the claimant, or for the 
value of the property, as the claimant 
may prefer. Upon the proper stipula- 
tion being filed and the sureties approv- 
ed, the clerk shall enter an order as of 
course for the release of the property. 

(b) In all causes in admiralty where 
the claimant of the property tenders a 
bond with personal sureties the officer 
approving the bond shall require the sur- 
eties to appear before him, give a list of 
the property owned by such surety and 
state that he is worth, in property sub- 
ject to execution in the district, the 
amount of said bond before the order of 
release is made. 

RULE 13.—ANSWERS IN 
ADMIRALTY 

When a libelant, claimant, or respond- 
ent resides out of the district, the libel, 
claim, or answer may be sworn to by his 
proctor or agent, or attorney in fact. If 
his personal answer under oath of aver- 
ments or interrogatories is demanded, 
and it shall appear to the court that the 
ends of justice require answer, a commis- 
sion or dedimus potestatem may issue to 
take the same. 

RULE 14—EXECUTIONS IN 
ADMIRALTY, WHEN TO 
ISSUE; SUPERSEDEAS 

No execution shall issue on any decree 
in admiralty until 10 days after the entry 
of decree, or such time as is designated 
by special order, and in event notice 
of appeal is filed within such time the 
party filing such notice shall have 30 
days therefrom to perfect such appeal 
and file supersedeas bond, during which 
time execution shall be stayed. 

RULE 15.—APPEALS IN 
ADMIRALTY 

When an appeal in admiralty shall be 
made from the decree of this court, eith- 
er party may serve on the adverse party 
a statement of the testimony on the 
trial, excepting such evidence as was 
in writing, which shall be properly re- 
ferred to therein. The party on whom 
the same shall be served shall within four 
days after such service propose amend- 
ments thereto; otherwise the statement 
shall be deemed acquiesced in. The state- 
ment, if amended, shall with the amend- 
ments, unless they are acquiesced in, be 


submitted to the judge for settlement, 

and when settled shall be filed by the 

clerk, and, with the written evidence, 
shall be deemed the proofs on which the 
decree was made. 
RULE 16.—SALVORS UNITING IN 
ONE LIBEL 

Salvors having a common interest aris- 
ing from associated service, or from con- 
sortship, shall unite in one libel. The 
majority of the masters, or if a majority 
can not agree, then the principal or mas- 
ter wrecker shall appoint the proctor. 

The proctor for the principal salvor shall 

be entitled to the statutory fee of $20, to 

be allowed as costs. Only one such fee 
shall be allowed. 

RULE 17.—ORDERS OF COURT RE- 
SPECTING THE TAKING OF 
TESTIMONY AND TRIAL OF 

ISSUES 

In all cases in admiralty the court will, 
upon application of any party and rea- 
sonable notice as to such parties as shall 
have appeared (including interveners, 
if any), make such orders with respect to 
the taking of testimony and the trial of 
the issues as the circumstances of the 
case may require. 

RULE 18.—COMMISSIONER; AL- 
LOWANCE FOR TAKING 
TESTIMONY 
There shall be allowed commissioners 
in admiralty for taking and reducing 
testimony, certifying and filing same, 
$10 per day and 25 cents per folio for 
transcript of testimony, this to include 
stenographer’s fees and 10 cents for 
swearing each witness, and 10 cents for 
filing each exhibit presented for filing. 
Such fees shall be taxed as costs against 
the losing party when not otherwise 
ordered: Provided, That whenever it may 
appear upon the complaint of either par- 
ty that the testimony had been unreason- 
ably voluminous and contains irrelevant 
and immaterial matter, the court may or- 
der the unnecessary costs so incurred 

taxed against the party in fault. 

RULE 19.—PREMIUMS ON SURETY 
BONDS TO BE TAXED AS COSTS 
If costs shall be awarded to either or 

any party in any civil case, at common 

law, equity, or admiralty, in this court, 
then the reasonable premiums or expenses 
paid on all bonds or stipulations or other 
security by the prevailing party, in whose 
favor such costs are allowed, shall be 
taxed as a part of the costs of the case. 

RULE 20.—PROCTOR’S FEES FOR 
COLLECTING SEAMEN’S WAGES 
In all cases of ‘collecting seamen’s 

wages, no other or greater attorney’s fee 

shall be allowed the proctor for such sea- 
man than 10 per cent of the amount col- 
lected. Said 10 per cent shall be paid by 
the clerk of the court to said proctor, and 
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the balance paid directly to the seaman 
entitled thereto, unless otherwise ordered 
by the court. 
RULE 21.—SALVAGE CASES: 
PROCEDURE, ETC. 

In all salvage cases, if it has been 
necessary to file a short or skeleton libel 
to procure a writ of attachment, a full 
and complete libel with a full and com- 
plete list of all parties interested, shall 
be filed within five days after the filing 
of the skeleton libel, unless further time 
shall be allowed by order of the court. 


RULE 22.—VERIFICATION OF 
PLEADINGS AND 
INTERROGATORIES 

Verification of pleadings and answers 
to interrogatories shall be made by the 
parties, or one of them, if within the di- 
vision of the district; otherwise, or by 
leave of court, by an agent, attorney in 
fact or proctor, who shall state briefly 
the sources of his information or knowl- 
edge, and declare that the document af- 
firmed to or verified is true to the hest of 
his knowledge, information, and belief, 
and state the reason why the verification 
is not made by a party. If the personal 
oath of a party or all of the parties 
be demanded in writing, and notice there- 
of duly given, a motion may be made 
for a stay pending the procurement of 
such verification by commission or oth- 
erwise. 

RULE 23.—CONSOLIDATION OF 

CAUSES 

When two or more suits are pending, 
all of which rest upon the same matter 
of right or defense, although there be 
no common interest between the parties, 
the court may consolidate or compel said 
suits to be tried together and enter a 
decree in each cause or a single decree 
conformably to evidence. 


RULE 24. — SERVICE OF FOREIGN 
ATTACHMENT AND OF PROCESS 
AGAINST FREIGHT AND PROCEEDS 

When the debts, credits, or effects 
named in any process of foreign attach- 
ment are not delivered up to the marshal 
by the garnishee or are denied by him to 
be the property of the respondent, it 
shall be a sufficient service of such for- 
eign attachment to leave a copy thereof 
with such garnishee, or at his usual res- 
idence or place of business, with notice 
of the property attached; and, on due re- 
turn thereof by the marshal, the libellant, 
on proof satisfactory to the court that 
the property belongs to respondent, may 
proceed to a hearing and final decree in 
the cause. 

In proceedings in rem, process against 
freight or proceeds of property in pos- 
session of any person, and all orders 


granted by the court under rule 36 of- 
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the Supreme Court, may be served in 

like manner. 

RULE 25.—NOTICE OFAPPLICATION 
FOR PAYMENT OF FUNDS OR 
DISPOSITION OF PROPERTY 

IN COURT 

Reasonable notice shall be given all 
parties (including all intervenors) of ap- 
plication for orders or decrees for the 
payment or disposition of funds or prop- 

erty in the possession of the court. 

RULE 26.—INTERVENTIONS 
Unless otherwise provided by special 
order of the court, notice of the filing 
of a petition of intervention, together 
with a copy of such petition, shall be 
given by the petitioner to all parties to 
the cause (including previous interven- 
ors, if any), or their proctors of record. 

No such party or intervenor shall be 

held to be in default for failure to 

answer such petition of intervention un- 
less required to do so by order of the 
court thereon fixing the time to plead to 
or answer such petition. A copy of 
such order shall be promptly sent by mail 
by such intervenor to all other parties 
or intervenors or their proctors of record, 
unless otherwise provided by such order. 


WRECKING AND SALVAGE 
RULES 


RULE 27.—WRECKERS, DUTY OF 
AND PROCEDURE IN SALVAGE 
CASES 


It shall be the duty of all licensed 
wreckers finding, picking up, or saving 
property found derelict at sea, or a wreck 
upon the coast, to bring the same into 
some port of the United States; to pre- 
serve the marks and packages, as near as 
may be, in their original state; and to 
take all proper measures to secure to the 
owner his interest therein. If the value of 
the property saved exceeds $200, and is 
brought into this district, the salvor shall 
proceed by regular suit to recover his 
salvage. If the value be less than $200, 
he may report the property to the marsh- 
al, who shall after reasonable notice sell 
the same at public auction; and upon 
his account of sales being filed the court 
will decree the salvage. The proceeds 
of the sale of all derelict property, after 
deducting the salvage and expenses, shall 
remain in the registry of the court a 
year and a day, unless sooner claimed by 
the owner; if not claimed within the pe- 
riod, they may be paid, on order of the 
court, to the salvor or finders. In the 
absence of any claim, or any evidence 
of ownership, the salvor may, upon fil- 
ing a good and sufficient bond to restore 
any residue into the registry of the 
court if claimed within one year and one 
day, receive the entire proceeds of such 
sale. 


RULE 28.—WRECKING VESSELS, 
LICENSING OF 

No license shall issue to any transient 
vessel temporarily within the district, nor 
to any vessel engaged regularly in voy- 
ages or other occupations, except that of 
sponging or piloting upon the coast of 
Florida. 

RULE 29.—WRECKING LICENSE, 

APPLICATION FOR 

That before any license is issued an 
application in writing shall be made and 
filed in form provided setting out the 
name of the owner, the name of the mas- 
ter; the regular tonnage and class of 
the vessel, the regular occupation or em- 
ployment, and what, if any, appliances 
for saving property such vessel may 
have; and the same shall be submitted 
to the United States district judge of the 
district for his consideration and order. 
RULE 30.—WRECKED PROPERTY, 

CARE AND EXPENSE OF 

In examining all bills of expenses in- 
curred in the care, custody, and control 
of wrecked property, the following rules 
shall be followed as near as the cir- 
cumstances of the case will allow: 

(a) The marshal shall permit no car- 
go to be discharged, nor the rigging or 
material stripped, from a vessel while 
under attachment without his written con- 
sent upon the order of the court or judge: 
Provided, That in event of the judge’s 
absence, he may give such consent up- 
on a recommendation of the board of sur- 
vey and the approval of the resident 
agent or underwriters. In event the 
resident agent of the underwriters de- 
clines to approve the discharge, the 
marshal may, in the event of the ab- 
sence of the judge, grant such consent, 
if in his judgment it is necessary; but 
in such cases the approval of the ex- 
penses of discharge and wharfage and 
storage will depend upon a positive show- 
ing of the necessity of such discharge. 

(6) Bills of wharfage of vessels at 
wharves while neither discharging nor 
loading, or repairing will not be approv- 
ed unless the necessity for their lying 
at a wharf is conclusively shown. No 
bill for an extra month’s layage or stor- 
age will be approved unless the time of 
such actual layage or storage be more 
than five days: Provided, That cargoes 
put into a warehouse shall not pay less 
than one month’s storage. 

(c) The amount to be approved for or- 
dinary submarine diving for the purpose 
of examining the bottom of a vessel at 
no time shall exceed $10 for each foot of 
the draft of said vessel, this to include 
hire of boat and men. Extra diving or 


repairs by divers will be approved upon: 


a hearing for a reasonable amount. 
(d) Bills for master’s board on shore 


while the vessel is in the harbor with 
crew and provisions on board will not be 
approved unless the necessity for his 
presence on shore is conclusively shown, 
and then only for the actual amount 
paid, and any attempt to procure a false 
amount will be considered evidence of 
fraud and forfeit the approval of any 
compensation. 

(e) The expenses of services of agents 
of underwriters by telegraph or cable, 
beyond the first notice of the disaster, 
will not be approved unless it is shown 
either that the property has been aban- 
doned and the abandonment accepted or 
the underwriters have taken some active 
part in providing funds to relieve the 
property. 

(f) The expenses of interpreting or 
translating will only be approved when 
it shall appear that the master is so ig- 
norant of the English language that the 
services of an interpreter are positively 
required, and then only for the actual 
services rendered in behalf of the prop- 
erty and not for personal or social pur- 
poses. 

RULE 31.—WRECKED PROPERTY, 
APPRAISAL OF 

Appraisers may be appointed by the 
court or, in the absence of or the inabil- 
ity of the judge, by the clerk, and will 
be allowed $10 per day each for the time 
necessarily employed in making the ap- 
praisment. Before executing their trust 
appraisers shall be duly sworn before the 
clerk of this court, or some officer duly 
qualified to administer oaths, to faithfully 
and honestly discharge their duty. All 
appraisments shall be made according to 
the cash value of the property, and if 
there be different kinds of cargo, the sep- 
arate value of each kind shall be speci- 
fied. The appraisment shall be filed in 
the clerk’s office without unnecessary 
delay. On petition showing a necessity, 
the court will also appoint surveyors to 
examine and report under oath the condi- 
tion of any vessel wrecked or in dis- 
tress, and such proceedings thereupon 
may be had as are customary in admiral- 
ty, each surveyor to be allowed $10 for 
the first survey and report and $5 for 
each subsequent one, except that upon 
special cause shown a larger amount may 
be allowed by the court. 

RULE 32.—_WRECKED PROPERTY, 
STORAGE, COMMISSIONS, OR 
OTHER CHARGES AGAINST 

In suits in vem for salvage, persons 
having demands for wharfage, storage, 
commissions, or other charges upon the 
property may intervene for their inter- 
ests; but if, preferring to settle with the 
master of the vessel out of court, they 
omit to intervene, the court may order 
the master to produce before it an ac- 
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count of all such charges as have been 
settled or contracted by him, to enable 
it to determine their just and_ true 
amounts. All bills or costs or charges 
to be allowed or paid under any order or 
decree of the court shall specify fully the 
items and be supported by the proper 
vouchers. Labor bills must state number 
of days, labor charges, and, when re- 
quired by the court commissioners, the 
names of the laborers. Wharfage, stor- 
age, commissions, and other charges shall 
be allowed according to the established 
rates, unless a less rate has been agreed 
upon or unless a part of such charges 
has been agreed to be returned. When 
the accounts have been referred to a 
commissioner to report upon, he may, 
on his own motion, and shall, on the mo- 
tion of a party interested, examine the 
parties or witnesses under oath, touching 
such accounts and touching <ay sup- 
posed agreement or secret understanding 
for the return of any portion of the 
amounts charged to the master, or any 
other allowance to be made him, and re- 
port the result to the court. All bills 
overcharged, with intent to enable the 
master to make money for his own use 
or to enable the owners to defraud the 
underwriters by furnishing him or them 
with false vouchers, shall be disallowed. 


RULE 33.—_WRECKED PROPERTY, 
SALE OF 


In making sales under the decree or 
order of the court, the marshal or his 
deputy shall cry the goods, or he shall 
employ as crier some person not engaged 
in the business of buying and selling. 
Whenever the order gives him authority 
to sell only damaged or perishable goods, 
he shall be careful to sell no other. He 
shall see that the bidders have a fair 
opportunity of inspecting the goods. 
He may employ ‘watchers, when neces- 
sary, to keep them from being stolen. 
He shall carefully note down and re- 
port the marks, | numbers, weight, with 
the kind of description of goods sold. 
He may employ persons to assist him 
when necessary to arrange the goods for 
sale. He shall not permit the salvors, 
the master, or his consignee, or any other 
person, to interfere with the fair and 
impartial discharge of his duties. He 
shall not sell the goods at a price greatly 
below their value, without the special 
order of the court; but when, from want 
of bidders or of competition, they are 
likely to sell very much below their fair 
value, he shall adjourn the sale and re- 
port to the court. He shall file an ac- 
count of the sales, with a bill of his 
charges or disbursements thereon, and 
shall pay the gross amount into. the 
registry of the court. 


RULE 34.—PROCTOR’S FEE IN 
SALVAGE CAUSES 

There shall be allowed the libellant’s 
proctor for his services in salvage causes 
10 per cent upon the first $10,000 of 
salvage awarded and 5 ner cent upon the 
balance, the same to be deducted there- 
from and paid by the clerk, and the 
statutory proctor’s fee to be charged to 
the property. And there shall be allow- 
ed the respondent’s proctor for his ser- 
vices such an amount as may be taxed 
and allowed by the court according to 
the importance and circumstances of the 
cause and value of the services rendered. 

RULE 35.—SALVAGE CASES, 
MASTER’S AGENT’S 
COMPENSATION 

There shall be allowed the master’s 
agent or consignee in compensation for 
his services as a charge upon the prop- 
erty a commission of 5 per cent upon the 
moneys disbursed by him in payment of 
bills for wharfage, storage, labor, and 
other necessary expenses. Whenever a 
bond is required by any of the revenue 
laws to be given for the transportation or 
reshipment of goods by the claimant a 
commission may be allowed, according to 
the discretion of the court, for giving 
an admiralty stipulation on the redeliv- 
ery of the property arrested. But no 
commission shall be allowed upon the sal- 
vage nor costs of suit nor duties nor 
upon the value of the property for re- 
shipping it. 

RULE 36.—SALVAGE, DIVISION 

OF 

Salvage shall be divided between the 
vessels according to their tonnage, the 
vessels drawing one-half and between 
the men according to their numbers; 
that is, ton for ton and man for man ac- 
cording to tonnage. In vessels of 
over 14 tons burden, the master shall 
be entitled to 3 shares, the mate to 2, 
the cook to 1 1-4, and the men each to 
1. In vessels under 14 tons burden and 
over 5 1-2, the master shall draw 2 1-4 
shares, mate 1 1-2 and the men each 1. 
In vessels under 5 1-2 tons the master 
shall draw 1 1-2 shares, the men 1 share 
each. Boys under 16 years of age and 
over 12 years shall draw half shares, 
except in any of these cases the parties 
have otherwise agreed or the court shall 
otherwise order. Divers shall share ac- 


‘cording to their merits, as the parties 


have agreed, or as the court may order. 
No boy under 12 years of age shall be 
named in any crew list as entitled to 
share in any salvage without a special 
order of the court allowing such share: 
Provided, That in any case where the 
circumstances render peculiarly valuable 
the services of any particular class of 
vessel, or steamers are engaged in con- 


nection with sailing vessels, or where 
there is engaged an unusually large nuin- 
ber of men in proportion to the tonnage, 
or an unusually large amount of tonnage 
in proportion to the number of men, the 
distribution may be varied by special or- 
der of the court. 

RULE 37.—SALVAGE, DISBURSE- 

MENT OF 

After deducting from the salvage.the 
salvor’s proctor’s fee, the fee for divid- 
ing it, and any other charges allowed 
thereon the clerk, or commissioner to 
whom it may be referred, shall divide the 
salvage among the salvors according to 
the foregoing rule or the special order 
of the court and make report of such 
division. If no objection is made to the 
report within 24 hours after it is filed, 
a final decree shall be entered confirm- 
ing the report and adjudging to each 
salvor his particular share, the clerk 
shall pay to each salvor his proper share 
according to the decree. No order or 
transfer or assignment of shares shall be 
available except where the salvor has 
left the coast or the court shall other- 
wise order. 

RULE 38.—WRECKING VESSELS TO 
BE SEAWORTHY AND PROPERLY 
EQUIPPED 
No vessel, nor master thereof, shall 
be regularly employed in the business of 
wrecking on the coast of Florida without 
the license of the judge of this court; 
and before licensing any vessel, or the 
master, the judge shall be satisfied that 
the vessel is seaworthy and properly and 
sufficiently fitted and equipped for the 


business of saving property shipwrecked | 


and in distress, and that the master 
thereof is trustworthy and innocent of 
any fraud or misconduct in relation to 
any property shipwrecked or saved on 
said coast. 

RULE 39.—WRECKING LICENSE, 

ISSUANCE AND RECORD OF 

All vessels of the burden of 10 tons 
and upward, regularly employed in the 
business of wrecking, must be licensed 
by the judge. The license will state 
the name of the owners and masters. The 
clerk will keep a register of the license, 
stating the name of vessel, owner, mas- 
ter, and date of the license. Every change 
of owner or master must be approved by 
the judge and registered by the clerk. 
For furnishing the license and keeping 
the registry the clerk will be entitled to 
receive from each vessel $2 a year. 
RULE 40.—WRECKING LICENSE, 

WHEN NOT TO ISSUE 

No license will be granted in favor 
of any owner or master of any wrecking 
vessel who shall give or offer to give 
to the master or mate of any. wrecked 


vessel any part of the salvage, or any~ 
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sum in lieu thereof; or any unlawful 
present; or who shall give, or offer to 
give, or secure to such master, any pro- 
portion of the wharfage, storage, or com- 


missions, or any sum or thing in lieu 
thereof, to induce him to employ such 
master or owner of the wrecking vessel 
as his agent or consignee, or to use his 
wharf or store, or to purchase his goods; 
or who shall make any arrangement with 
the master or mate of any wrecked ves- 
sel whereby and with intent that such 
master or mate may make any money 
for his own use out of the wreck of his 
vessel. 


RULE 41. — WRECKING VESSELS, 
ASSISTING TO PARTICIPATE IN 
SALVAGE 


Licensed wrecking vessels, including 
the smaller as well as the larger, shall 
be admitted to assist at a wreck in the 
order in which the vessels themselves ar- 
rive, if further assistance be needed, un- 
less some good cause shall exist for the 
contrary; and the master of any vessel 
deeming his vessel and crew excluded 
without sufficient cause may apply by 
petition to the court for a distributive 
share of the salvage. 


RULE 42.—WRECKED VESSEL, 
MISCONDUCT OF MASTER 


In any salvage case, upon petition, 
stating facts and circumstances, showing 
that the master of any vessel has vol- 
untarily cast her away, or has fraudu- 
lently abandoned her, or has been guilty 
of any other gross or barratrous mis- 
conduct in relation thereto, or has fraud- 
ulently colluded with the salvors, or has 
accepted or agreed to accept any part of 
the salvage, or anything in lieu thereof, 
or any unlawful present from any salvor, 
or employs as his agent or consignee 
any person entitled to a share of the 
salvage, knowing him to be so entitled, 
or stands in any other relation to the 
property, incompatible with a proper and 
independent discharge of his duty in the 
protection of the rights of the owner— 
in every such case the court will, upon 
notice and the hearing of such petition, 
and of being satisfied by proof of the 
truth thereof, appoint and admit the res- 
ident agent of underwriters, the proper 
consul, or some other suitable person to 
intervene in the cause, as amicus curiae, 
for the protection of the interests of the 
absent owners, by himself or by his pro- 
tector, without stipulation for costs, and 
to answer and defend the libel, and to 
object to any item of costs or charges, 
and generally to do whatever may be 
deemed necesary to protect the rights and 
interests of such owners. 


RULE 43.—WRECKED VESSEL, 
MASTER OF, NOT TO RECEIVE 
COMPENSATION 
No master of any vessel wrecked or 
in distress can lawfully make any money 
out of his vessel or cargo or out of the 
business growing out of the disaster. Ev- 
ery agreement whereby any master seeks 
to make such money is contrary to law 
and void, and if made with salvors works 
a forfeiture of salvage. Every master 
receiving any sum of money or other 
thing for any matter connected with his 
vessel or cargo or the disaster may be 
compelled to account therefor under oath 
in court of admiralty or equity. 
RULE 44.—WRECKING VESSEL, 
AGREEMENT TO COMPENSATE 
MASTER VOID 
Every agreement to give the master 
of a wrecking vessel or other person any 
money or thing for his recommendation 
or efforts to procure any business for 
any wharf or store or commission mer- 

chant is contrary to law and void. 
RULE 45.—WRECKERS ENTITLED 
TO SALVAGE 
Wreckers will be entitled to salvage for 
services rendered in saving any vessel 
or cargo, although such vessel may have 
been voluntarily cast away or bored or 
otherwise destroyed by the master, pro- 
vided they do not in any manner connive 
at or knowingly assist him in his design, 
and provided they make a full statement 
to the court of their knowledge of the 
facts in the case. But if they in any 
manner knowingly aid or assist the mas- 
ter to destroy his vessel, or conceal their 
knowledge of facts or circumstances 
showing such a design, or if they give 
or agree to give the master any part of 
the salvage or other sum of money or 
make him any unlawful present or help 
him in any manner to make any money 
out of the wreck of his vessel their sal- 
vage shall be forfeited. 
RULE 46.—WRECKERS, DUTY OF 
MASTER WRECKER 
It shall be the duty of the master 
wrecker, or first boarder, on first board- 
ing a vessel on the reef, or in distress 
to hand his license and the wrecking rules 
to the master and leave the same with 
him if he shall so desire long enough 
to be read and understood by him. 
RULE 47.—WRECKERS, HOW TO 
PARTICIPATE IN SALVAGE 
The first set of salvors are entitled 
to save the property and have the right 
to exclude all others so long as they have 
the means of saving it and act in good 
faith. But if the services of a second 
set become necessary, said second set are 
entitled to be admitted as cosalvors with- 
out being required to make any consort- 
ship or other agreement. The second 


34 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


set, however, have no right to exclude the 
first, but the two sets are entitled to 
work together and have their respective 
merits determined by the court. 

RULE 48.—WRECKERS NOT TO 
BOARD VESSELS UNTIL SERVICES 
ARE NEEDED 
The masters of wrecking vessels shall 
not allow their crews to go on board 
of any vessel wrecked or in distress, nor 
to converse with any of the crew thereof 
until their services are needed. They 
shall not allow them, when rendering 
salvage service, to become intoxicated or 
disorderly or to shrink from duty or to 
break any of the boxes or packages or 

to embezzle any. of the cargo. 
RULE 49.—WRECKED VESSELS, 
DUTY OF CREW 
The crews of wrecked vessels should be 
informed that they are not discharged 
from their articles or their duty on ac- 
count of the vessel being aground, but 
that their duty and the law requires 
them to obey their officers and exert 
themselves to save their vessel and cargo. 
Their honor as good seamen is concerned 
in this. Any attempt of any wrecker to 
seduce the seamen from their duty will 
be punished by a forfeiture of his share 
of the salvage, and of the owner’s also, if 
he be a master wrecker. 
RULE 50.—WRECKED VESSELS, 
DUTY OF THE MASTER 
It is the duty of the master of a 
wrecked vessel to remain by the wreck 
and superintend the operations of the 
salvors in connection with the master 
wrecker, or if he can not remain to leave 
some competent officer for that purpose. 
RULE 51.—WRECKED VESSELS, 
HOW MASTER WRECKER IS 
DETERMINED 
Where the vessel accepts assistance, the 
position of master wrecker ought to 
be accorded to the master of the first 
vessel above the burden of 8 tons arriv- 
ing at the wreck. If a master of a 
smaller vessel is the first boarder, how- 
ever, and performs faithful service, the 
court will take such service into account 
in fixing his compensation. 

RULE 52.—WRECKERS, MASTER OR 
MASTER WRECKER TO DETERMINE 
WHICH SHALL RENDER SERVICE 

Where the circumstances are such that 
only vessels of a certain size or class can 
be of service, neither the master or mas- 
ter wrecker is under any obligation to 
employ those which can not be of use, 
but the court will scrutinize every ex- 
clusion carefully to ascertain whether or 
not it proceeded from improper motives. 

RULE 53.—WRECKERS, DUTY OF 
MASTER WRECKER 

It-is the duty of the master wrecker 

to remain by the wreck, unless prevented 
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by uncontrolable circumstances, until all 
the property which can be saved is sav- 
ed. It is also his duty to devise the 
best means for saving the property speed- 
ilv and with the least possible damage. 
Where he discharges his duty faithfully, 
he shall be entitled to a proportion of the 
salvage on all the property saved after 
his arrival at the wreck. 


RULE 54.—WRECKING VESSEL, 
PENALTY FOR FAILURE TO 
RENDER ASSISTANCE 

The failure of a licensed vessel to go to 
a vessel wrecked or in distress which her 
master has not good reason to believe has 
received or will receive sufficient as- 
sistance shall operate as a revocation 
of the license unless sufficient cause for 
failure be shown. 


BANKRUPTCY RULES 

RULE 1.—ATTORNEYS IN 

BANKRUPTCY 

Referees will only permit such attor- 
neys to practice before the bankruptcy 
courts as are members of the bar of the 
United States District Court for the 
Southern District of Florida, except as 
a matter of courtesy, attorneys admitted 
to practice in the United States courts 
of other districts may be permitted to 
represent non-resident creditors before 
the bankruptcy court. 

RULE 2.—PETITIONS AND 
SCHEDULES IN BANKRUPTCY 
The petition or schedule of a corpora- 

tion shall be signed by its president, or 
other duly authorized officer, and at- 
tested by its secretary with the seal of 
the corporation. 

(a) Each item in the schedules not 
otherwise filled out shall be carried out 
by the entry “nothing.” 

(b) Amendments to the schedules will 
be sworn to and filed in triplicate with 
the clerk or with the referee. 

(c) Whenever a petition is presented 
for filing, accompanied by an affidavit of 
inability to pay filing fees, as set forth 
in (2) paragraph 51, act, the clerk shall 
examine the petitioner specifically as 
to his financial condition before filing 
such petition, and if the facts ascertained 
by such examination, in his opinion, jus- 
tify it, shall report the same to the judge 
of this court for his action, in accord- 
ance with paragraph 4, General Order 
XXXV. 

RULE 3.—REFEREE’S NOTICE TO 
CREDITORS 

All notices mailed by referee to cred- 
itors shall have printed upon the en- 
velope inclosing the notice the name and 
address of the referee, with directions 
to return the same to him if the per- 
son to whom the envelope is addressed 
is not found. 


RULE 4.—PUBLICATION OF NOTICE 
TO CREDITORS 

Notice for the first meeting of credit- 
ors shall be published once, said pub- 
lication to be at least one week prior 
to the date of said meeting. 
RULE 5.—PROOF OF PUBLICATION 

OF NOTICE TO CREDITORS 

Proof of publication of all notices re- 
quired to be published shall be made by 
the affidavit of the publisher or business 
manager of the newspaper, and must be 
accompanied by and refer to a printed 
copy of the notice published, and must 
state the name of the paper and place of 
publication and the date or dates of 
each appearance of the notice in the pa- 
per. 

RULE 6.—TRUSTEE’S BOND 

-In all cases where the bond required 
to be given by the trustee appointed by 
the creditors is not greater in amount than 
$300, the referee to whom the matter is 
referred may accept the individual bond 
of the trustee so appointed at his discre- 
tion. 
RULE 7.—PREMIUM ON TRUSTEE’S 

BOND 

Whenever trustees or receivers are re- 
quired to give a bond with security and 
the same shall be given with a surety 
company as surety and shall be approved, 
then the premium paid or to be paid 
for such bond and for the renewals there- 
of, if reasonable, may be allowed by the 
referee as part of the expense of the 
administration of the estate, and the 
amount of such premium paid or to be 
paid shall be indorsed on the bond be- 
fore approval by the referee. 


RULE 8.—FINAL REPORT OF 
TRUSTEE 

When an estate has been fully odei 
istered the trustee shall file with the 
referee a final report stating that such 
estate has been fully administered and 
praying to be discharged from his trust. 
The trustee shall file with such final 
report an account, duly verified by affi- 
davit, showing in detail the amount of 
money received by him as trustee, the 
amount disbursed, and on what account 
disbursed; with proper vouchers for all 
disbursements where it is practicable to 
secure such vouchers. Upon the filing 
of such final report and account the ref- 
eree shall call a final meeting of credit- 
ors, upon a day named by him not less 
than 15 days after the day on which 
said report and account are filed, and the 
referee shall state in the notice given 
creditors of such final hearing that the 
trustee has filed his final report and ac- 
counts and that the same will be acted 
upon at said meeting. At the time and 
place fixed for such final meeting the 
referee shall audit said final account, 


and if it appears that the trustee has 
fairly and honestly administered said 
estate and duly accounted for all prop- 
erty or money coming to his hands, in 
accordance with law, shall approve such 
account and enter an order discharging 
the trustee from his trust. 

RULE 9.—FEES OF ATTORNEYS 

In allowing an attorney’s fee for the 
attorney for the bankrupt in a case of 
voluntary petition, or for the attorney for 
the petitioning creditors in an involun- 
tary petition, where there is an adjudi- 
cation and settlement of the estate with- 
out opposition or litigation, no larger 
amount than $100 shall be allowed in any 
case, unless special cause for the allow- 
ance of a larger amount be shown and 
authorized by the referee and approved 
by the judge; and where the estate is of 
small value and the schedules neither 
large nor intricate, such less sum shall 
be allowed by the referee as he may con- 
sider reasonable. 

(a) The allowance of a fee for the 
attorney of the bankrupt in any case 
shall include payment for services rend- 
ered in filing the petition for and pro- 
curing the discharge; but in no case shall 
that portion of said fee allowed for fil- 
ing the petition for and procuring the 
discharge exceed the sum of $50, and 
shall not be paid to the attorney until the 
discharge is granted or refused. 

(b) The pendency of proceedings upon 
any application for a discharge shall not 
prevent the payment of a final dividend 
and closing of such case. In all such 
cases the amount allowed as attorney’s 
fee may be paid by check of the trustee 
deposited with the clerk for delivery to 
the attorney of the bankrupt upon the 
disposition of the proceedings upon dis- 
charge. 

RULE 10.—DISMISSAL OF 
VOLUNTARY PETITIONS 

After 60 days have elapsed from the 
date of the order of reference to a ref- 
eree of an adjudicated petition in invol- 
untary bankruptcy, and no proceedings 
have been taken therein by the bank- 
rupt, due notice having been given by 
the referee to the bankrupt or his at- 
torney to proceed in the matter, and 
the time not having been enlarged, the 
referee shall report the facts to the 
judge and apply for an order to show 
cause, to be served on the bankrupt, why 
an order of adjudication should not be 
vacated and the petition dismissed. 


11—CONFIRMATION OF 
COMPOSITION 
In all cases of composition the appli- 
cation for confirmation must be accom- 
panied by a report from the referee, the 
offer and acceptances and the certificate 
of deposit, setting forth the date when 
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the application was filed, the amount and 
place of deposit, the names of all credit- 
ors whose claims have not been disallow- 
ed, and the amount of same, and the 
amount to which each is entitled under 
the composition; also all expenses and al- 
lowances and to whom made payable. 
The order of distribution will provide 
that the same be made by the referee. 
All compositions shall be closed in six 
months after confirmation, and any sur- 
plus on hand after the payment of all 
claims proved shall be returned to the 
bankrupt. 

Any money due to any creditor, wheth- 
er as composition or as dividend, remain- 
ing in the hands of the trustee or ref- 
eree for a period of six months after the 
final closing of said estate shall be paid 
into the registry of the court. 


RULE 12.—EXEMPTIONS BY 
BANKRUPT 

Where there is no trustee appointed, 
the exemption claimed by the bankrupt 
may be set off to him at the time the or- 
der to that effect is signed, and in that 
event the following clause shall be in- 
serted in Form No. 27: 

“And it appearing that the sand bank- 
rupt is entitled to the exemption claim- 
ed in the schedules accompanying the pe- 
tition herein, it is further ordered that 
the property claimed in said schedules, 
being exempt pursuant to section 1 of 
article 10 of the Constitution of the State 
of Florida, be, and the same is hereby, 
set off to the said bankrupt.” 

RULE 13.—DEPOSITORS FOR 
BANKRUPTCY FUNDS 

Banking institutions as depositories for 
moneys of bankruptcy estates shall be 
designated by orders entered for that 
purpose, and the clerk shall keep a list 
of authorized depositories open to the in- 
spection of the public and shall furnish 
a copy thereof to each referee in the 
district. 

Each depository so designated shall 
give a bond in the sum of not less than 
$5,000 and in such additional sum as 
may be ordered by the court, such bond 
to be made with some authorized surety 
company as surety. 

RULE 14.——DEPOSITS OF 
RECEIVERS AND TRUSTEES 

Referees, receivers, trustees, and cus- 
todians shall deposit all moneys coming 
into their possession in designated de- 
positories to their credit as follows: 
referee, receiver, 


Name 
trustee, or custodian of 


Name of 
bankrupt. 
Receivers, trustees, and custodians 


upon the selection of a depository shall 
in each case advise the referee in charge 


thereof of the name of such depository 
and shall also state in each report the 
names of the depository or depositories 
in which balances in their possession are 
on deposit. 

Withdrawal of funds from such de- 
positories upon the check of a trustee, 
receiver, or custodian shall be counter- 
signed by the referee. 

RULE 15.—DESIGNATION OF 
NEWSPAPERS 

Newspapers, in which notices required 
to be published by the bankruptcy act 
and orders which the court may direct 
to be published shall be inserted, shall be 
designated by orders entered for that 
purpose and the clerk shall keep a list 
of such newspapers open to the inspec- 
tion of the public and shall furnish a 
copy thereof to each referee in the dis- 
trict. 

RULE 16.—REPORTS UPON TESTI- 

MONY BY REFEREE OR MASTER 

Reports upon testimony in all cases re- 
ferred to a referee, master, or examiner 
to take and report testimony on any is- 
sue arising in bankruptcy proceedings, 
together with their findings of fact or 
law, or both fact and law, the said ref- 
eree master, or examiner shall notify the 
attorneys for the respective parties of 
the time of filing his said report, and the 
said parties in interest shall have 10 
days therefrom to except thereto; in 
event no exceptions are filed to the re- 
ports as filed, at the expiration of said 
time, said report will stand affirmed, 
and may be called up by any party in 
interest for a final order without notice 
to the opposite party. 

RULE 17.—SALE OF BANKRUPT’S 

PROPERTY 
’ The sale of the bankrupt’s property 
authorized by General Order XVIII shall 
be under the order of the referee. Ex- 
cept as provided for in subdivision 3 of 
rule XVIII, public sales shall be upon 
notice required by section 58 of the 
bankrupt act, and such additional notice 
as the referee may direct, unless the ref- 
eree orders that the property be sold 
in the manner authorized by said general 
order: Provided, That the creditors at 
the first meeting may authorize the trus- 
tee to make sales of any and all assets at 
either public sale or private sale, but 
no sale shall be consummated until con- 
firmed. 


RULE 18.—FILING RETURNS, RE- 
PORTS, ADJUDICATIONS, BONDS, 
ETC., BY REFEREE ; 

It shall be the duty of the referee to 
transmit to the clerk forthwith all ad- 
judications made during the absence of 
the judge and all bonds of trustees and 
the order approving the same within five 
days of the approval thereof. The ref- 


eree shall retain his possession of all 
other papers and records until said cause 
is finally closed. He shall then, within 
five days, transmit his record book and 
all papers in the case to the clerk, to- 
gether with a certificate specifying that 
the case is closed. 

RULE 19.—LIST OF CLAIMS AND 
ACCOUNTS TO BE TRANSMITTED 
TO CLERK 

General Order No. XXIV shall not be 
construed to require the referee to trans- 
mit to the clerk a separate statement 
of each proof of debt, but only that he 
shall transmit a list of the claims prov- 
ed after he has reason to believe that all 
the claims that will be presented have 
been proved against the estate. 

RULE 20.—RECEIVER OR 
CUSTODIAN, DUTY OF 

Upon every application for a receiver 
or custodian in bankruptcy, notice there- 
of shall first be given to the alleged bank- 
rupt, unless it be made to appear, by 
the petition or affidavit showing the 
facts, that service of such notice is im- 
practicable. 

The receiver or custcdian upon his ap- 
pointment and qualification shall pro- 
ceed without delay to make an inventory 
of the property coming into his posses- 
sion, and shall file the same, immediately 
upon its completion, with the clerk of this 
court or the referee. 

RULE 21.—SALES BY RECEIVER 

OR CUSTODIAN 

No sale of property shall be made by 
a receiver or custodian unless he present 
to the court his verified petition setting 
forth the necessity therefor, and also 
make it appear to the satisfaction of the 
court that the estate will suffer loss un- 
less such sale be made before the elec- 
tion of a trustee. In no case shall a 
sale be made without notice to creditors 
as provided in section 58-a, except un- 
der the conditions provided for in sub- 
division 3 of rule 18 of Rules in Bank- 
ruptcy. 

(a) Immediately upon the appoint- 
ment and qualification of a trustee the 
referee shall order the receiver or cus- 
todian to turn over to such trustee all 
the money and property in the receiver’s 
or custodian’s possession, taking the 
trustee’s receipt therefor, and the receiv- 
er or custodian shall file his final report 
and account within five days thereafter, 
unless such time be extended by order of 
the judge or referee. 

RULE 22.—PETITION FOR REVIEW 

All petitions for review of referee’s or- 
ders in bankruptcy shall be filed with 
the referee within 10 days from the mak- 
ing of the order sought to be reviewed, 
and all such petitions shall, within 20 
days from the filing of the certificate 
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of review of the referee, be called up by 
the petitioner for hearing before the 
judge, otherwise such petition for review 
shall stand dismissed, unless for cause 
shown the time for hearing shall be ex- 
tended. 

Either party may set down such pe- 
tition for review for hearing upon five 
days’ notice to the opposite party or his 
attorney of record. 


RULE 23.—APPLICATIONS FOR 
DISCHARGE 

A petition for discharge shall be re- 
ferred to the referee in charge of the 
case; the referee shall give notice there- 
of as required by law. After such no- 
tice shall have been given in the cases 
in which there shall be no opposition to 
the prayer of the petition, the referee 
shall make report to the court of the pro- 
ceedings before him and his recommen- 
dations. 

In the cases in which opposition to dis- 
charge shall be made, the objections and 
specifications of objection shall stand re- 
ferred to the referee as special master 
without further order of the court. The 
referee shall take testimony and report 
to the court his findings of fact and law. 

Following such reports the court will 
make order as the justice of the case may 
demand. 

The cost of such proceedings before the 
referee shall be paid in advance. 

RULE 24.—WITHDRAWAL OF 
RECORDS FROM REFEREE’S 
OFFICE 

The referee shall not permit the record 

in any cause to be taken out of his office. 


RULE 25. — REFEREES TO HAVE 
SUPERVISORY CONTROL OF 
TRUSTEES 
Referees will exercise a supervisory 
control over trustees appointed in cases 
referred to them and will promptly re- 
port any trustee for removal who does 
not comply with the law and rules in 
bankruptcy in regard to the matters in 
his charge, especially the making of re- 
ports as, provided by subdivision 10 of 

section 47 of the bankrupt act. 


RULE 26.—REFEREES TO REPORT 
VIOLATION OF BANKRUPTCY 
LAWS 

It shall be the duty of referees and 
trustees to report to the United States 
attorney all apparent violations of the 
criminal provisions of the bankrupt law. 

It shali also be their duty to lay before 
the meeting of creditors any facts com- 
ing to their knowledge affecting the 
right of a bankrupt to discharge, and 
where instructed so to do by the creditors, 
the trustee shall diligently prosecute such 
objections. 


RULE 27.—REFEREE TO REPORT 
TO THE COURT OBJECTIONS 
TO DISCHARGE 

It shall be the duty of the referee 
to report to the judge any facts coming 
to his knowledge affecting the right of 
a bankrupt to a discharge. 

RULE 28.—EXPENSE OF CARING 
FOR EXEMPT PROPERTY 

In all cases in which expenses are in- 
curred in the preservation of property 
claimed as exempt between the time of 
the filing the petition in bankruptcy in 
a voluntary case or the adjudication in 
an involuntary case and the time at 
which the first meeting of creditors 
should be held, and there are no other as- 
sets of said estate except what is claimed 
as exempt, the said exemption, if set 
off to the bankrupt, shall be set off to 
him as of the date of the adjudication, 
and any expense incurred for the preser- 
vation of said property for such period, 
and the expense of sending out notices 
of the first meeting of creditors shall 
be deemed a charge for the care and cus- 
tody of the said property and a charge 
upon said property. 

RULE 29. — EXEMPT PROPERTY, 
DUTY OF REFEREE IN REFER- 
ENCE THERETO 

In all cases in which all, or practically 
all, of the assets of a bankrupt estate 
are claimed as exempt, upon the case 
being referred to a referee, the referee 
shall immediately notify said bankrupt 
that such property must be taken care of 
by said bankrupt at the expense of the 
bankrupt, but to be held subject to the 
order of the bankrupt court until five 
days after the first meeting of creditors, 
at which time, if no objection is filed to 
the allowance of said exception, the said 
property so claimed as exempt shall be 
formally set apart to the bankrupt in 
accordance with rule No. 12 of rules of 
this court. Any expense incurred for 
the care or preservation of said property 
subsequent to the adjudication shall be 
charged against the exempt property. 
RULE 30.—INDEMNITY EXPENSES 

OF REFEREE 
No. 1. Amount paid for advertis- 
ing 
No. 2. For clerical aid in calling 
meeting of creditors, pre- 
paring advertisements, 
keeping records, expenses 
of stationery, printing, 
office rent, and all petty 
office expense for a called 
meeting of creditors. $3.00 
No. 3. For a set of notices, not ex- 
ceeding 20 2.00 
For each notice above 20.10 
No. 4. For actual and necessary 
expenses paid by referee 


while away from his resi- 

dence on official business 
No. 5. For clerical aid in certify- 

ing questions of review, 

matters of composition 

and discharge 3.00 
No. 6. For clerical aid in taking 

and perpetuating testi- 

mony in bankruptcy hear- 

ings to be paid in no-as- 

sets cases by persons 

requiring same, per fo- 

lio 
No. 7. For any copy of testimony 

or other paper per folio .10 
No. 8. For copies of orders or 


other papers per folio .10 
No. 9. For docketing each paper 
on the progress docket. 


No. 10. For clerical aid in keeping 
records, preparing adver- 
tisements, checking over 
claims, preparing checks, 
in composition cases____ 10.00 

No. 11. For clerical aid in checking 
over claims, making di- 
vidend sheets, and com- 
puting the same, reason- 
able compensation de- 
pending upon the number 
of claims proven, not ex- 
ceeding 5.00 

Whenever a case is referred to a ref- 
eree he shall give notice to the peti- 
tioner or his attorney of the amount of 
costs necessary to be advanced for the 
first meeting of creditors and other nec- 
essary expenses, and any person advanc- 
ing the same shall be refunded the 
amount as provided in General Order X. 

Every referee shall keep in a well- 
bound book suitable for the purpose an 
itemized account showing all expenses 
necessarily incurred by him for clerk 
hire, in publishing or mailing notices, 
in traveling, in perpetuating testimony, 
or other expense necessarily incurred in 
the performance of his duties. Such ac- 
count shall also show all amounts re- 
ceived by the referee by way of reim- 
bursement for such expenses. 

Every referee shall file in the office 
of the clerk of this court monthly an 
itemized statement under oath of all 
amounts received and all disbursements 
made on account thereof during the pre- 
ceding month. 

RULE 31.—RECORDING REFEREE’S 

ORDERS 

Orders made by referees in bankruptcy 

of adjudication, approving  trustee’s 


bonds, dismissing trustee, and allowing 

attorney’s fees shall be recorded by the 
clerk in the order book of this court. 
RULE 32.—ATTORNEYS IN 
BANKRUPTCY PROCEEDINGS 

Unless specially authorized by the 
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court, receivers and trustees in bank- 
ruptcy shall not retain as their attorney 
the attorney of the bankrupt, of the pe- 
titioning creditors, of the person apply- 
ing for the appointment of a receiver, 


or of any creditor; and trustees shall not 
retain as their attorney any attorney who 
has obtained proxies or voted upon the 
election of such trustees, or who is an 
attorney for persons holding such prox- 


ies, or who has any agreement or un- 
derstanding, express or implied, for any 
division of fees, or is in the service of, 
employment of, or has his office in con- 
nection with such attorney. 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 
date will be published in full each month by the Law Journal. Each opinion is published by permission of the 
Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor.) 


R. B. McFRETERS, 
Plaintiff in Error, 
Vv. DADE COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 

In this case the plaintiff in error was convicted of 
manslaughter, for which offense he was informed 
against by the County Solicitor of Dade County fol- 
lowing the death of a woman with whom he had main- 
tained an improper alliance. The record shows the 
accused to have been a depraved person whose manner 
of living and whose general conduct was a reproach 
to the community in which he lived and a disgrace io 
the profession to which he belonged and it appears 
to us that the verdict of the jury was largely influenc: 
ed by consideration of these facts. 

It is well settled that a verdict of guilty should not 
be based upon guess work or suspicion. A careful con- 
sideration of the record discloses that at most the evi- 
dence in this case may have constituted a basis for 
grave suspicion of the guilt of the accused, but we 
find that the evidence falls far short of being suffi- 
cient to establish the guilt of the accused beyond a 
reasonable doubt. We are convinced that if the ac- 
cused had been a physician of good moral character 
and of proper habits of life a jury would not have re- 
turned a verdict of guilty against him upon the iden- 
tical evidence touching his treatment of the deceased 
in her last illness. We do not find in the record sub- 
stantial evidence of the guilt of the accused of the of- 
fense for which he was convicted and, therefore, the 
judgment must be reversed. It is so ordered. 

Reversed. 

WHITFIELD, P.J. and TERRELL, J., concur. 

STRUM and BROWN, JJ., concur in the opinion 
and judgment. 

ELLIS, C.J. not participating. 


J. C. WALKER, 
Plaintiff in Error, 
POLK COUNTY. 
H. A. HUMPHREY, 
Defendant in Error. 
PER CURIAM. 
H. A. Humphrey brought an action of replevin 
against J. C. Walker to recover certain mules and wag- 
ons that Humphrey claimed to own and that Walker 


detained unlawfully. At the conclusion of the testi- 
mony motion for an instructed verdict on the part of 
the plaintiff was granted. A new trial was denied 
and writ of error was taken to this court. 

In the state of the record as here presented we 
think that error was committed in granting the mo- 
tion for an instructed verdict. It was also competent 
for defendant to submit evidence to prove that at the 
time payments were made by him where more than one 
account was outstanding he could direct the account 
to which said payments were to be credited. 

The judgment below is reversed and a new trial 
awarded. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


ISAAC FRENCH, 
Plaintiff in Error, 
v. HOLMES COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
PER CURIAM. 

In a criminal prosecution the verdict should be re- 
sponsive to the issues involved; and when the offense 
charged consists of distinct elements, as of an act com- 
mitted with a specific intent, a verdict that is not 
general, as that the defendant is guilty as charged, 
but specifically finds the defendant guilty of the act 
and does not mention the element of intent that is es- 
sential to a conviction for the offense charged, and 
does not make an equivalent finding, the verdict may 
be legally insufficient to sustain a judgment of convic- 
tion, and a judgment rendered thereon as for the of- 
fense charged may be reversed even though the legality 
of the verdict is not specifically challenged by motion - 
in arrest of judgment or by motion for new trial. 
This might not be the rule when a lesser offense is in- 
cluded in the offense charged and the verdict and judg- 
ment are sufficient as to the lesser offense. A verdict 
finding a defendant “guilty of an assault an attempt to 
murder in second degree”, is not in express specific 
terms responsive to a charge of assault “with a pre- 
meditated design and intent” to “kill and murder”; 
but the words “an attempt to murder”, as used in the 
verdict are sufficient to show a finding of an assault 
“with intent” etc., since an attempt to murder includes | 
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an intent to murder; and the verdict considered in 
connection with the charge as made sufficiently shows 
a finding that responds to the charge. Bunch v. State 
of Florida, 58 Fla. 9. 

Affirmed. 
WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur. 

STRUM and BROWN, JJ., concur in the opinion 
and judgment. 

ELLIS, C.J. not participating. 


H. C. LUMPKIN and 
R. H. RIVES, et al, 
Appellants, 
Vv. COLUMBIA COUNTY. 
BROWN REALTY AND ABSTRACT 
COMPANY, et al., 
Appellees. 
KOONCE, Circuit Judge: 

The Brown Realty and Abstract Company, a cor- 
poration, appellee, as Complainant in the Circuit Court, 
filed its Bill of Complaint to foreclose a mortgage 
given by appellants H. C. Lumpkin and R. H. Rives, as 
co-partners doing business under the firm name and 
style of Lumpkin Lumber Company. There were oth- 
ers named as parties defendants, it being alleged that 
such others held some claim or interests in the mort- 
gaged property but that such interest or claim was 
inferior to the claim of the complainant. The mortgage 
covered all the timber of a certain size situated upon 
the land described in the mortgage. 

To the Bill of Complaint the defendants filed a 
general answer in which practically every material 
allegation of the bill was seriatim and specifically de- 
nied. Incorporated in such answer were paragraphs 
designated as A-1, A-2, A-3, A-4, A-5, A-6, A-7, and 
A-8. By these paragraphs the defendants Lumpkin 
Lumber Company attempted to plead a counter-claim 
or set-off against the mortgage sought to be foreclos- 
ed. This claim was set out in detail and at length, but 
it may be epitomized as follows: The defendants Lump- 
kin and Rives as the Lumpkin Lumber Company pur- 
chased from the complainant Brown Realty and Ab- 
stract Company all the timber of a certain size upon 
certain described lands for the sum of Three thousand 
dollars and gave their notes in payment for the same 
securing such notes by a mortgage upon the timber, 
this being the mortgage sought to be foreclosed. Pre- 
vious to this transaction on a time prior thereto, the 
same parties had some transactions regarding some 
other timber situated upon an entirely different tract 
of land, and, it is alleged in the answer, the Brown 
Realty and Abstract Company and N. E. Brown sold 
to the defendants Lumpkin Lumber Company a body 
of timber, representing and guaranteeing to them that 
such body of timber would furnish lumber to the 


amount of not less than one and one half million feet. 
That they paid therefor the sum of Seven thousand 
five hundred dollars, that is at the rate of Five dollars 
per thousand feet of lumber; that they milled the 
timber and that it fell far short of the quantity guar- 
anteed by the sellers, that in fact it produced less than 
one half million feet. It is further alleged that the 
Brown Realty and Abstract Company, and N. E. 
Brown, the sellers, did not in fact own such timber 
when they contracted to sell the same to Lumpkin 
Lumber Company, which fact was unknown to the 
purchasers. (It appears however, that the deed to the 
timber was made directly to Lumpkin Lumber Com- 
pany by the owners.) That the sellers procured an 
agent to purchase the timber from the owners, paying 
him Five hundred dollars for his services, and they 
paid to the owners the sum of Three thousand dol- 
lars for the timber, thus making a clear profit of Four 
thousand dollars to the sellers, which amount defend- 
ants claim as a set-off against the mortgage sought 
to be foreclosed. There is no allegation of insolvency 
of the Brown Realty and Abstract Company or of 
N. E. Brown. 

The complainant moved to strike the portion of the 
answer above mentioned, which motion was granted 
by the Circuit Judge. From the order striking such 
portion of the answer this appeal is taken and the 
order stated as first assignment of error. 

It is proper to strike an answer which attempts to 
set-off or counter claim an independent transaction not 
connected with or germane to the matters set forth 
in the original Bill of Complaint. The ruling of the 
Circuit Judge in this respect is fully sustained by the 
holding of this court in Lovett v. Lovett, 112 So. 768, 
head notes 21, 22 and 23; and in Turner v. Utley, 112 
So. 837. 

The defendant Lumpkin Lumber Company also fil- 
ed a cross-bill against the complainants Brown Realty 
and Abstract Company and N. E. Brown in which 
cross-bill the identical matters set forth in the por- 
tion of the answer stricken are alleged. The Circuit 
Judge sustained the separate demurrers of the Brown 
Realty and Abstract Company and N. E. Brown to 
said cross-bill, and this ruling of the court is stated 
as the second and third assignments of error. 

It is said in head note 1, by this court in the case 
of Byrne Realty Company v. South Florida Farms 
Company, 89 So. 319; “A cross-bill must be germane 
to and auxiliary to the original bill and pray for affir- 
mative relief concerning matters in litigation under 
the original bill.” In the same case head note 7 this 
court also said “It is incumbent upon a complainant 
to allege in his cross-bill, clearly and definitely, every 
fact that is necessary to entitle him to relief; and if he 
omits essential facts therefrom, or states such facts 
therein as show that he is not entitled to relief in a 
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court of equity, he must suffer the consequences of 
his so doing.” To the same effect is Turner v. Utley, 
112 So. 8387. 

Aside from the fact that the cross-bill in this case 
does not state matters germane to the original bill, 
such cross-bill was susceptible to demurrer as an orig- 
inal bill in not averring facts to give jurisdiction to 
an equity court. The bill is simply one attempting to 
secure a judgment against the respondents for the al- 
leged breach of contract, there is not even an allega- 
tion that the respondents were insolvent and that the 
cross-complainants had no adequate remedy at law. 

Upon the authority of Lovett v. Lovett; Turner v. 
Utley, and Byrne Realty Company v. South Florida 
Farms Company, supra, the orders and decrees of the 
Circuit Court in striking the portion of answer and 
sustaining demurrers to cross-bills are affirmed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing opinion prepared 
under Chapter 7837, Acts of 1919, adopted by the 
Court as its opinion, it is considered, ordered and de- 
creed by the Court that the orders and decrees of 
the Circuit Court in striking the portion of answer and 
sustaining demurrers to cross-bill in this cause be, and 
the same are hereby, affirmed. 

ELLIS, C.J.. and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur. 


ARTHUR DUNN, 
Plaintiff in Error, 
Vv. MANATEE COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 

ELLIS, C.J. 

Arthur Dunn was indicted for embezzlement alleged 
to have been committed in November, 1925. The in- 
dictment was filed in March, 1927. The amount al- 
leged to have been embezzled was $1,296.00. The case 
was tried on March 24, 1927, on the plea of not guilty. 

According to the stenographer’s report of the trial, 
which was signed a year later by the judge, there 
was a verdict of guilty. A motion for a new trial was 
overruled and ninety days were allowed for settling a 
bill of exceptions. Judgment was entered April 2, 1927. 

The writ of error was issued March 24, 1928. 

The facts in the case are in substance as follows: 
In November, 1925, the plaintiff in error acting as 
real estate agent for S. Blount sold a lot of land io a 
man named Kirkpatrick, the price being $3,500.00 of 
which $1,500.00 was to have been paid in cash and a 
mortgage on the place given for the balance. A check 
was given by Kirkpatrick to Dunn for $1,500.00. Blount 
delivered the deed to Dunn to be delivered to Kirk- 
patrick on December 9th, who executed his mortgage 
for the balance. The check for $1,500.00 was delivered 
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to Dunn on November 14th. His commission was to 
have been about $204.00. Two weeks afterwards he 
gave his check to Blount for $1,296.00. That check 
was not. paid because of insufficient funds. About 
three weeks later Dunn gave Blount three checks, two 
for $400.00 each and one for $496.00. The latter check 
was paid. The two checks for $400.00 each were not 
paid because of insufficient funds. Later Dunn then 
gave Blount two checks, one for $300.00 and one for 
$500.00. The first was paid but the latter has not 
been paid. 

The defense was that Dunn and Blount had an 
agreement under which the latter was to build a house 
on a lot owned by Dunn who had executed a deed to it 
to Blount and who had obtained a loan on it to build 
a house, the cost of which was to have been $3,747.50, 
and Dunn had overpaid Blount about $117.00 and un- 
der the contract could hold back $250.00 until entire 
completion of the contract which Blount had not com- 
pleted. The contract was made in August, 1925, and 
the last payment was made November 6, 1925. On 
December 12th of that year and sometime after the 
Kirkpatrick transaction, Dunn made a further pay- 
ment on account of the agreement to Merrifield for 
$150.00 for materials. 

The contention of the plaintiff in error was that 
he held up the money on account of the Kirkpatrick 
transaction in order to obtain a settlement with Blount 
on the house building contract with him. 

We find no error in the record. The embezzle- 
ment of the money occurred when it was appropriated 
by Dunn to his own use and not kept in the bank to 
meet and pay the check drawn against it and given 
to Blount. 

Judgment affirmed. 

STRUM and BROWN, JJ., concur. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 


KATHLEEN MABSON AND HUSBAND, 
H. B. MABSON, 
Appellants, 

v. Appeal from Circuit 
HERMAN CHRIST, Court of Polk County. 
Apellee. 

STATEMENT. (By BROWN, J.) 

Ou August 13, 1926, Herman Christ, appellee, filed 
his bill for mortgage foreclosure against appellants, 
Kathleen Mabson and H. B. Mabson. On November 1, 
1926, a decree pro confesso was entered, and on De- 
cember 16th following, an order of reference made 
to a Special Master who took the testimony and filed 
his report two days later. Final decree was rendered 
December 27, 1926. This decree found the mortgage 
debt to be $6006.66, and allowed $650.00 as solicitor’s 
fee, and ordered foreclosure sale on default of pay- 
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ment within a limited time and directed how the pro- 
ceeds of sale should be applied. There was in the bill 
a prayer for a deficiency decree in case the property 
should sell for less than the ascertained debt, but this 
matter was not mentioned in the final decree of fore- 
closure. On April 20th, 1927, Master’s report of sale 
was filed, showing that the property had sold for 
$2,000.00, which, after paying the attorney’s fee and 
other expenses of sale, left $1284.45 in the Master’s 
hands to be applied on the mcrtgage debt. Upon the 
same date, decree of confirmation of sale was render- 
ed, and deed to purchaser directed. On September 
21, 1927, a deficiency decree was rendered against 
H. B. Mabson, one of the defendants, for the sum of 
$2,722.21 with interest, though the total deficiency was 
ascertained in the decree to be $4,722.21 with inter- 
est from date of sale. This decree recited that: the 
matter came on for hearing upon complainant’s mo- 
tion for a deficiency decree, on August 5, A. D. 1927, 
after notice to solicitor for complainant and to solic- 
itors for H. B. Mabson, defendant, and that, after 
argument by counsel for complainant and for said 
defendant, the court found the equities on said mat- 
ter to be with the complainant, and after ascertaining 
the amount of the deficiency, decreed that the com- 
plainant ‘do have and recover of and from the said 
defendant, H. B. Mabson, the sum of $2,722.21, with 
interest thereon at 8 per cent per annum from De- 
cember 16, 1926, to the time of payment, and that 
execution issue therefor.” From this decree appeal 
was duly taken. 

BROWN, J. (After stating the facts as above.) 

Although the bill prayed for a deficiency, none was 
provided for either in the final decree or the decree 
of confirmation. Thus this particular prayer in the 
bill was, in effect, impliedly denied. The decree as 
against the appellants was based upon a decree pro 
confesso and therefore by lapse of time had become ab- 
solute under Rule 45 of our Equity Rules and Sec. 
3158 Rev. Gen. Stats. It could not be changed, added 
to nor taken from, except as to correction nunc pro 
tune of mere clerical errors or misprisions, without 
resorting to the recognized processes of equity based 
upon appropriate grounds. It has been well said that 
there must be some point in every court proceeding 
when the cause is finally disposed of, its thread cut, 
and the parties out of court, unless brought in again 
by some new process served upon them. The public 
welfare demands that there shall be some definite end 
to litigation—a point sometime, somewhere, when ev- 
ery case is terminated. We cannot afford to return 
to the interminable and outrageous practice similar 
to that depicted in Dicken’s case of Jarndyce v. Jarn- 
dyce. Especially is this true where as with us a court 
of equity has no stated terms but is regarded as always 
open. This point of finality is reached with us, un- 


der both the statute and rule 45, twenty days after 
final decree, when the final decree is based upon de- 
cree pro confesso; and, under the statute and rule 90, 
when the time for rehearing has expired, as to decrees 
in general. See Sections 3158, and 3164, Revised Gen. 
Stats. Under the English practice the decree was 
final when enrolled. 21 C. J. 706-707. In this case, 
months after rendition of the final and confirmation 
decrees, neither of which contained any reservation 
holding the case open for the purpose, a deficiency 
decree was rendered on motion of complainant with 
notice to the solicitor of one of the appellants, which 
notice is shown merely by the recitals in the deficiency 
decree, and thus a personal judgment rendered against 
the defendant, without new process, although the right 
of the complainants to such deficiency decree was not 
adjudicated nor held open for subsequent disposition 
in either the final or the confirmation decree. It is 
true the final decree had as an incident to the fore- 
closure, adjudicated the existence, validity and amount 
of the debt, and provided for foreclosure sale and the 
application of the proceeds to the debt and for the 
return of the surplus proceeds, if any, to the debtors. 
But no more. The right to a deficiency decree was 
not adjudicated. Originally, under equity practice, 
no deficiency decrees were granted. They, and the 
right to them, are the creatures of statute or rules 
of court. And their rendition is not now compulsory 
in Florida. The court can adjudicate the right and 
grant the remedy, or not, as it sees fit in the exercise 
of its sound discretion. The primary purpose of a bill 
in equity to foreclose a mortgage is now, as from the 
beginning, to subject the security to the payment of 
the debt secured. If the adjudication of this mat- 
ter of a deficiency decree, which is but incidental tc 
the main purpose, be omitted from the final decree 
and decree of confirmation, it cannot, after the decree 
has become absolute, on mere motion, be supplied by a 
new and additional decree at any subsequent time the 
complainant may choose to ask for it. 

It is not enough to say in answer to this that a 
court of equity possesses, as a necessary incident, the 
power to enforce its decrees, even if it has to change 
the manner of doing it. 21 C. J., 692-693. Of course 
it has that power, within proper limitations, but it 
possesses no power to go back and grant a new right 
or impose a new duty not adjudicated in its former 
decrees after they have become final and absolute, as 
was done here. Witness the language of the deficien- 
cy decree: “Upon consideration of said motion, 
the court finds that the equities in said mat- 
ter are with the complainant, Herman Christ, and that 
the said Herman Christ is entitled to a deficiency de- 
cree in said cause,” Then follows the finding as to the 
full amount then due on the debt after crediting the 
amount realized from the foreclosure sale, the adjudi- 
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cation of the amount of the deficiency which the com- 
plainant was entitled to as against defendant, H. B. 
Mabson, and decree for its recovery and the issuance 
of execution therfor as against H. B. Mabson, he be- 
ing the only defendant to whom notice of the motion 
for deficiency decree appears to have been given. The 
amount decreed was two thousand dollars less than 
the ascertained balance of $4700.00. This decree also 
differed from the final decree rendered some eight 
months previously, in that such final decree adjudi- 
cated the indebtedness, about $6000.00, to be due by 
the two defendants jointly, while the deficiency was 
found and decreed against only one—the husband. 

While a court of equity retains the power to modi- 
fy by subsequent order the time or manner of the en- 
forcement of a final decree after the expiration of the 
term in which it was rendered, or after it has become 
final and absolute under our rules, it does not retain 
the power to amend, modify or alter the principles 
of such final decree. 21 C. J. 699, 706, 693; 5 Encyc. 
Pldg. and Prac., 1057-1058, 1049; Morgan v. Jones, 
52 Fla., 548, 42 So. 242. 

In foreclosure proceedings, while the decree ad- 
judging the equities and ordering a sale of the prop- 
ery on default of payment is the final decree in the 
cause, yet the subsequent decree of confirmation might 
be considered as a continuation of the final decree, 
as it is certainly an essential step in its enforcement. 
Fla. Fertilizer Mfg. Co. v. Hodge, 64 Fla., 275, 60 So., 
127; Fla. Chancery Jurisprudence, 344; and cases cited; 
Sexton v. Harper, (Ala.) 104 So. 802. It consum- 
mates the proceedings; is the appropriate place to pro- 
vide the deficiency judgment if one is desired and 
granted; and after the time provided in the rules for 
opening decrees, rehearing, etc., has expired, the ad- 
judication of rights in the case is at an end. If a party 
desires a deficiency decree, he should not only pray for 
it in his bill, but should apply for it and obtain it 
before the case has ended by final decree and decree 
of confirmation and not wait until after the expiration 
of the time within which such decrees may be opened 
on motion or a rehearing granted under our rules and 
statutes. 

“Where plaintiffs, in a suit to foreclose a mort- 
gage, entered a decree containing no provision for 
a deficiency judgment, and bought the property on 
the foreclosure sale, they are not entitled, after 
defendant’s time to file exceptions to the decision 
and to appeal from the judgment has expired, to 
amend such judgment nunc pro tunc by inserting 
a provision making defendant liable for any de- 
ficiency.” 42 C. J. 299. 

A decree which merely finds the amount due, orders 
its payment by the defendant personally liable, and 
provides that in default of such payment the land shall 
be sold and the proceeds applied in satisfaction of such 


amount, is not a personal judgment such as will sup- 
port a creditor’s bill, or authorize a general execution. 
42 C. J. 298. 

So in this case there was no personal judgment 
given or authorized in the original or confirmation de- 
cree. That was added months later, by the deficiency 
decree. Both under the Statute, Chap. 11993, Laws of 
1927, and Rule 29 of Equity Practice, this act in- 
volved the exercise of judicial discretion. It was a new 
adjudication of rights in the case, long after the case 
had terminated. It was unauthorized and erroneous, 
was not within the scope of proper amendments of 
former decrees nunc pro tunc, and should be reversed 
with instructions that such deficiency decree be vacated 
and annulled. 

And it is so ordered. 

ELLIS, C.J. and STRUM, J., concur. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 


WILLIAM S. CROSS, 
Plaintiff in Error, 
Vv. HILLSBOROUGH COUNTY. 
THE STATE OF FLORIDA, \ 
Defendant in Error. 

STRUM, J. 

On October 20, 1927, plaintiff in error, who will 
hereafter be referred to as the defendant, was convicted 
in the Criminal Court of Record for Hillsborough Coun- 
ty of the larceny of an automobile of the value of about 
$1,000.00, which offense is a felony. Sec. 5142, Rev. 
Gen. Stats. 1920. The information upon which this con- 
viction was had was filed on August 9, 1927, and will 
hereafter be referred to as the first information. On 
October 21, 1927, the County Solicitor of Hills- 
borough County filed a further information accusing 
defendant of having been previously convicted of five 
felonies in other States, in addition to his conviction 
in this State on October 20, 1927. This information, 
which will be hereafter referred to as the second infor- 
mation, was filed pursuant to Chap. 12022, Acts of 
1927, which took effect on June 3, 1927. 

To the second information, the defendant in open 
Court, after being duly cautioned as to his rights, 
pleaded guilty, thereby confessing his identity as a 
person convicted of five previous felonies, as well as 
the felony of which he was convicted in this State on 
October 29, 1927. The sufficiency of the second in- 
formation was not questioned, either by motion to 
quash, motion in arrest of judgment, or otherwise. 

Pursuant to the provisions of Chap. 12022, supra, 
the trial judge, for the felony committed in this State, 
of which defendant was convicted on October 20, 
1927, under the first information, sentenced defendant 
to imprisonment for the term of his natural life, to 
which judgment writ of error is taken. 
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Amongst the provisions of Chap. 12022, supra, are misunderstanding as to the character of the questions 


the following: 


“Sec. 2. Punishment for fourth conviction of 
‘felony: A person who after having been three 
times convicted within this State of felonies or 
attempts to commit felonies, or under the law of 
any other State, government or country of crimes 
which, if committed within this State would be 
felonious, commits a felony within this State shall 
be sentenced upon conviction of such fourth or 
subsequent offense to imprisonment in a State 
prison for the term of his natural life. A per- 
son to be punishable under this and the preceding 
section need not have been indicted and convicted 
as a previous offender in order to receive the in- 
creased punishment therein provided, but may be 
proceeded against as provided in the following 
section: 


Sec. 3. If at any time either after sentence 
or conviction it shall appear that a person con- 


victed of a felony has previously been convicted of . 


crimes as set forth either in Section 1 or Section 2 
it shall be the duty of the Prosecuting Attorney 
of the county in which such conviction was had 
to file an information accusing the said person 
of such previous convictions, whereupon the 
Court, in which such conviction was had, shall 
cause the said person whether confined in pris- 
on or otherwise to be brought before it and shall 
inform him of the allegations contained in such 
information and of his right to be tried as to the 
truth thereof, according to law, and shall require 
such offender to say whether he is the same 
person as charged in such information or not. 
If he says he is not the same person or refuses 
to answer or remains silent, his plea, or the fact 
of his silence, shall be entered of record and a 
jury shall be empannelled to inquire whether the 
offender is the same person mentioned in the 
several records as set forth in such information. 
If the jury finds that he is the same person or if 
he acknowledges or confesses in open court after 
being duly cautioned as to his rights that he is 
the same person the Court shall sentence him to 
the punishment prescribed in said Section 1 and 
Section 2, as the case may be, and shall vacate 
the previous sentence, deducting from the new 
sentence all time actually served on the sentence 
so vacated. * * * ” 

During the trial upon the first information the 
defendant voluntarily took the stand as a witness in 
his own behalf. Error is assigned upon certain rul- 
ings of the trial judge upon questions propounded by 
the prosecuting attorney on cross examination of the 
defendant during the trial. So that there may be no 


and answers under consideration, we here produce ver- 
batim, as shown by the record, that portion of the 
cross examination under attack: 


“Q. Have you ever been convicted of any 
crime? 

Mrs. Mims: I object. That has nothing to 
do with this issue. 

The Court: The objection is overruled. 

Mrs. Mims: Exception noted. 

Q. How many different times have you been 
convicted? 

Miss Krivitsky: We object. 

The Court: The objection is overruled. 

Miss Krivitsky: Exception noted. 

Witness: Three. 

Q. Where were you convicted and when? 

Miss Krivitsky: Your Honor, it makes no dif- 
ference. He can only answer whether he was con- 
victed or not, and, after he answers in the affirm- 
ative, the State has no right to ask any further 
question. 

The Court: The objection is sustained. 

Q. Isn’t it a fact you have been convicted 
four times? 

Miss Krivitsky: Your Honor, he has answered 
three times and it makes no difference after he 
has answered in the affirmative. 

The Court: The objection is sustained. 

Mrs. Mims: Your Honor, these other convic- 
tions are immaterial, and what he did in New 
York has nothing to do with this case. 

Witness: Yes, sir. 

Q. Isn’t it a fact you have been convicted five 
times? 

A. Ido not think so; no, sir. 

Q. To refresh your recollection, weren’t you 
convicted in Trenton, New Jersey, in 1920 for 
forgery? 

' Miss Krivitsky: Your Honor, we object, on 
the ground that after a defendant has said that he 
has been convicted four times, now the record can 
not be brought up that he has confessed a fact, 
and after admitting it he can not bring in the 
record. | 

The Court: He may refresh his recollection. 

Miss Krivitsky: Exception noted. 

Q. Is that correct? 

A. Yes, sir. 

Q. And at the same place, Trenton, New 
Jersey, about 1920, weren’t you convicted of 
breaking and entering? 

Miss Krivitsky: After he has said that he has 
been convicted, he can not go into that. 

The Court: I have ruled on that objection sev- 
eral times. 
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Miss Krivitsky: Exception noted. 

Q. Is that correct? 

A. Yes, sir. 

Q. Now, about 1922, weren’t you convicted 
in Cleveland, Ohio, for forgery? 

A. Yes, sir. 

Q. That is three times, isn’t it? 

A. Yes, sir. 

Q. Again, in Trenton, New Jersey, weren’t 
you convicted there on a check charge? 

A. I think so; yes, sir. 

Q. That is four times, isn’t it? 

A. Yes, sir. 

Q. Again, in Trenton, New Jersey, weren’t 
you arrested there for highway robbery and con- 
victed? 

A. Yes, sir; it was not highway robbery. 

Q. Well, complicity in highway robbery? 

A. Yes, sir. 

Q. Then you have been convicted five times 
instead of four? 

A. Yes, sir.” 


The previous convictions with which defendant was 
accused in the second information are the same con- 
victions mentioned in that portion of the cross exam- 
ination just above set out. 


It is contended here that the effect of the rulings 
of the trial judge was to compel defendant to be a 
witness against himself in a criminal case, contrary to 
Sec. 12 of the Declaration of Rights of the Florida 
Constitution, the theory of the defendant being that 
through the cross examination aforesaid he was un- 
lawfully compelled to disclose the information upon 
which the county solicitor filed the second information. 

The rulings complained of occurred during the 
cross examination of defendant upon the trial of his 
guilt or innocence of the offense charged in the first 
information, to which he had pleaded not guilty, in 
which trial he had voluntarily offered himself as a wit- 
ness in his own behalf. The second informaticn had 
not yet been filed. The testimony admitted over the 
objection of defendant was admissible in the trial 
of the first information as affecting the credibility 
of the accused as a witness. Sec. 6080, Rev. Gen. 
Stats. 1920, provides that in all criminal prosecutions 
the accused may at his option be sworn as a witness 
in his own behalf and shall in such case ve subject 
to examination as other witnesses. Sec. 2706, Rev. 
Gen. Stats. 1920, provides that no person shall be dis- 
qualified to testify as a witness by reason of conviction 
of any crime except perjury, but evidence of conviction 
of such other crimes may be given to affect the credi- 
bility of such witness, and such conviction may be prov- 
ed by questioning the proposed witness, or if he deny 
it, by producing a record of his conviction. See the 


discussion of the latter Statute in Roe v. Staté, decided 
at this term. 

This court has held in numerous cases that where 
an accused while on trial voluntarily offers himself 
as a witness on his own behalf, he thereby voluntarily 
subjects himself to any legitimate cross examination, 
whether such cross examination tends to incriminate 
him or not, and the State has the right on cross ex- 
amination to interrogate him as to whether he has 
been previously convicted of a criminal offense. Hern- 
don v. State, 72 Fla. 108, 72 South. Rep. 833; Squires 
v. State, 42 Fla. 251, 27 South. 864; Daly v. State, 
67 Fla. 1, 64 South. Rep. 358; Hoskins v. State, 70 
Fla. 186, 69 South. Rep. 701. Of course, there are 
limits beyond which this character of cross examina- 
tion can not be pursued. For instance, where the ac- 
cused admits the fact of a former conviction, this 
character of cross examination can not be further 
pressed upon the accused merely for the purpose of 
showing that the accused having been convicted of 
other crimes of like character, would be likely to com- 
mit the crime with which he is charged. Martin v. 
State, 86 Fla. 616, 98 South. Rep. 827. And it may 
be,—though it is not necessary for us to now consider 
the point,—that it would be improper for the prose- 
cutor, under the guise of cross examination, to embark 
upon a “fishing expedition” merely for the purpose of 
gathering from the accused information upon which 
to base a subsequent information accusing him as a 
habitual offender for the purpose of increasing his 
punishment. Neither these nor any other limitations, 
however, have been transcended in this case. Under 
the rulings of the trial court, the cross examination 
in question was confined strictly to the fact of whether 
or not plaintiff in error had ever been previously con- 
victed of any crime, permitting no digression by the 
prosecutor into the realm of speculation or experiment. 


It was cnly when the accused denied having been pre- © 


viously convicted as many as five times that the county 
solicitor, for the permissible purpose of refreshing 
the witness’ memory, was permitted to specifically 
interrogate him with respect to five previous convic- 
tions, as to which the prosecutor in his questions 
necessarily stated the nature of the offenses and the 
place of conviction therefor, each of which convictions 
the defendant then admitted. We see nothing in the 
cross examination in question that was not permissible 
in the trial during which it occurred for the purpose 
of assailing the credibility of the accused as a wit- 
ness in his own behalf. 

There was no attempt to use the testimony in 
question to sustain the second information. To that 


information defendant pleaded guilty, thereby admit- 
ting his identity as the person convicted of the pre- 
vious offenses specified in the second information 
as well as the last offense, rendering proof thereof | 
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unnecessary. Of course, if the accused pleads not 
guilty to an information accusing him as an habitual 
offender, or stands mute, it would then be incumbent 
upon the State to prove the allegations of such infor- 
mation, just as any other original information. See 
Gordon v. State, 86 Fla. 255, 97 South. Rep. 428. 

It is apparent that the answers of the defendant 
on his cross examination were not the source of the 
prosecutor’s knowledge upon which he filed the second 
information. When the defendant denied that he had 
been previously convicted five times the prosecutor 
thereupon proceeded to delineate and describe five 
previous convictions, none of which had theretofore 
been described by the defendant in his testimony. His 
only reference thereto had been that he had been 
four times previously convicted of crime, having men- 
tioned neither the time, nor the place, nor the char- 
acter of the crime, all of which the prosecutor im- 
mediately thereafter mentioned. 

As the questions complained of were proper sub- 
jects of cross examination on the trial of the issues 
under the first information, and as the record discloses 
that in filing the second information the prosecutor 
possessed knowledge of the previous convictions in- 
dependent of that disclosed by defendant, and as de- 
fendant pleaded guilty to the second information, we 
see no violation of the defendant’s immunities under 
Sec. 12 of the Declaration of Rights, Constitution of 
Florida. 

Defendant also questions the sufficiency of the 
evidence to support the verdict of guilty under the first 
information. There is no direct proof of the actual 
taking of the automobile by the defendant, other than 
that afforded by his own confession. That the auto- 
mobile was feloniously taken from the owner is es- 
tablished by undisputed evidence. The owner notified 
the police department of the theft. The next day, 
acting upon information received over the telephone 
from some person who declined to identify herself, two 
members of the police department proceeded to an 
address given them over the telephone and there found 
the automobile. The automobile was not then in the 
physical possession of this defendant. Further act- 
ing upon the information from the source named, the 
police officers proceeded to another address several 
blocks from where the automobile was found, and there 
arrested this defendant and also his co-defendant who 
was jointly informed against in the first indictment, 
but who was acquitted. These two police officers tes- 
tified that they questioned the two defendants imme- 
diately after arresting them, and that this defendant, 
Cross, confessed to them that it was he who took the 
automobile in question, and that he stored it where it 
was found. Further, that he and his co-defendant 
removed the Florida license plates, substituting New 
York license plates which were found on the car by 


the police officers, and that he, Cross, and his co-de- 
fendant contemplated repainting the car so as to “get 
away with it.” The confession appears to have been 
made in full accord with the rule relating to the ad- 
missibility of confessions. No objection to the ad- 
missibility thereof was made, but when this defendant 
voluntarily took the stand in his own behalf, he denied 
having made the confession, testifying also that he did 
not take the automobile in question, and had never seen 
it. The jury nevertheless found the defendant guilty, 
thereby demonstrating that the defendant’s testimony 
given at the trial was not believed by them, and that 
the same was not sufficiently credible to raise in the 
minds of the jury a reasonable doubt of the defendant’s 
guilt. 

Larceny may be proven by circumstantial evidence 
of such a nature and probative force that the jury 
could legally infer guilt therefrom beyond a reason- 
able doubt. Bargesser v. State, 116 South. Rep. 11; 
McDonald v. State, 56 Fla. 74, 47 South. Rep. 485. 
It was the jury’s province to determine the truth of 
the facts testified to, and the credibility of the wit- 
nesses. Taking the evidence as a whole, it does not ap- 
pear to us that the evidence was insufficient to sus- 
tain the verdict of guilty under the first information. 
Bargesser v. State, supra; People v. Graves, supra. A 
verdict of guilty will not be set aside by an appellate 
court where there is sufficient evidence to sustain 
it and the attack upon the propriety of the verdict 
rests, not upon a lack of evidence, but upon the cred- 
ibility of conflicting evidence. McDonald v. State, 
56 Fla. 74, 47 South. Rep. 485. 

The defendant also contends in this court that the 
corpus delicti was not sufficiently established by evi- 
dence other than the confession of the defendant so 
as to render such confession admissible. Although no 
objection was made to the admissibility of the con- 
fession, in view of the gravity of the sentence in this 
case we have carefully examined the evidence in that 
respect, but discover no deficiency. 

In larceny the corpus delicti consists of two ele- 
ments: (a) That the property was lost by the owner; 
and (b) that it was lost by a felonious taking, and 
“while it cannot be established by the confession of 
the defendant alone, it is the rule that such confessions 
or admissions may be considered in connection with the 
other evidence to establish it.” Groover v. State, 82 
Fla. 427, 90 South. Rep. 473. It is not essential that 
the corpus delicti, in larceny, should be established by 
evidence independent of that which tends to connect 
the accused with the commission of the offense. The 


same evidence which tends to prove one may also tend 
to prove the other, so that the existence of the crime 
and the guilt of the defendant may stand together 
and inseparable on one foundation of circumstantial 
evidence. An extra-judicial confession or admission by 
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the accused may be considered in connection with the 
other evidence to establish the corpus delicti, although, 
as stated, the corpus delicti can not rest upon the con- 
fession or admission alone. 17 R. C. L. p. 64; Groover v. 
State, supra; Sanders v. State, 28 L. R. A. (N. S.) 536. 
As a prerequisite to the introduction in evidence of a 
confession of the accused, the corpus delicti need be 
established only prima facie, though its establishment 
beyond a reasonable doubt is necessary to support a 
conviction. Nickels v. State, 106 South. Rep. 479; 
Parrish v. State, 105 South. Rep. 130; Lee v. State, 
117 South. Rep 699. 

The defendant also assails Chap. 12022, supra, as 
being contrary to constitutional limitations, State and 
Federal. 

Statutes of the character of Chap. 12022, supra, 
are not a modern innovation of law. We find the 
primary elements of that Statute embodied in Statutes 
in other States as early as 1796. In this State en- 
hanced penalties for the second conviction of larceny 
have long existed (See Sections 5132, 5134, 5137, and 
5440, Rev. Gen. Stats, 1920), as well as for second 
and subsequent convictions under the laws prohibiting 
the manufacture, possession and sale of intoxicating 
liquors (See Sec. 5486, Rev. Gen. Stats. 1920). Many 
able courts have considered Statutes of this nature 
and have uniformly sustained their validity. 

All questions here raised by the defendant against 
the constitutional validity of Chap. 12022, supra, have 
been settled adversely to his contentions, in so far as 
the Federal Constitution is concerned, by Graham v. 
West Virginia, 224, U. S. 616; 56 L. Ed. 917; McDon- 
ald v. Massachusetts, 160 U. S. 311, 45 L. Ed. 543; 
and Moore v. Missouri, 159 U. S. 673, 40 L. Ed. 301, 
and as to State Constitutions by the decisions of num- 
erous State courts. The reasoning-supporting these 
decisions is equally applicable to like provisions found 
in the Constitution of Florida. See the very complete 
note to State v. LePitre, 18 Ann. Cas. 924; and In re: 
Miller, 34 L. R. A. 394; 64 Am. St. Rep. 378; note to 
Comm. v. McDermott, (73 Atl. 427) 24 L. R. A. (N.S.) 
431; Bishop Crim. Law, (9th Ed.) Sec. 947 (7), 993a; 
Jones v. State, 1383 Pac. Rep. 249, 48 L. R. A. (N. S.) 
204; 8 R. C. L. 271; 16 C. J. 1339. 

Chap. 12022, supra, does not violate constitutional 
provisions prohibiting the passage of ex post facto 
laws. The Statute is in no sense retroactive. It is 
prospective in its operation. It imposes enhanced pun- 
ishment for none but future crimes committed after 
its enactment. It deals with offenders only for of- 
fenses committed after its passage, but provides that 
in fixing the punishment for the latter offense, the 
condition into which the offender has brought him- 
self by his previous conduct shall be taken into con- 
sideration. In punishing offenders for a criminal 
habit, the existence of which can not be established 
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without showing their former convictions as well as 
the conviction for which the enhanced punishment 
is imposed, the increased severity of the punishment 
for the second or subsequent offense is not a 
punishment of the person a_ second time for 
his former offenses, but is a more severe pun- 
ishment for the last offense, the commission of 
which is a manifestation of a criminal habit which may 
be taken into account in determining the adequacy 
of punishment to be imposed upon habitual offenders 
for offenses committed subsequent to the enactment 
of the Statute. But for the commission of the subse- 
quent offense, the enhanced penalty would not be im- 
posed. Comm. v. Graves, 29 N. E. Rep. 256, 16 L. R. A. 
256; Blackburn v. State, 36 N. E. Rep. 18. The Statute 
is not rendered ex post facto by providing enhanced 
punishments for a subsequent offense because of con- 
victions occurring prior to the passage of the Statute. 
Ex parte Allen, 110 N. E. Rep. 535. In 1 Bishop’s 
Crim. Law, Sec. 283, (9th Ed.) that author says: 
“A, statute which provides a heavier punishment for 
a second offense than for the first, is not ex post 
facto, even though the first took place before its pas- 
sage. It has been repeatedly adjudged ‘that the pre- 
vious commission of crimes may be considered in de- 
termining the punishment to be imposed, and in the 
creation of certain kinds of statutory offenses, without 
rendering a statute an ex post facto law.’ When both 
offenses however were committed before, the conse- 
quence is otherwise.” The point is ably summarized 
by the Supreme Court of Virginia in Rand v. Comm., 
9 Gratt. (Va.) 738, wherein that court said: “The 
constitution withholds from the legislature the power 
to convert, by statute, into a crime, an act which, at 
the time it was done, offended against no law; or to 
visit a criminal act even with penalties more severe 
than those which were attached to it by the law when 
it was committed. No constitutional or other obstacle, 
however, seems to stand in the way of the legislature’s 
passing an act declaring that persons thereafter con- 
victed of certain offenses committed after the passage 
of the act may, if shown to have committed like of- 
fenses before, be subjected to greater punishment 
than that prescribed for those whose previous course 
in life does not indicate so great a degree of moral 
depravity.” See also McDonald v. Massachusetts, 180 
U.S. 311, 45 L. Ed. 542; idem 53 N. E. Rep. 874; State 
v. Dowden, 115 N. W. Rep. 211; State v. LePitre, 
103 Pac. Rep. 27; Ex parte Gutierrez, 45 Calif. 429; 
In re: Miller, 68 N. W. Rep. 990; 64 Am. St. Rep. 
376, 34 L. R..A. 398; Jones v. State, 133 Pac. Rep. 
249, 48 L. R. A. (N.S.) 204; Comm. v. Ellis, 93 
N. E. Rep. 823. On the same subject, Judge Cooley 
says: “And a law is not objectionable as ex post facto 
which, in providing for the punishment of future of- 
fenses, authorizes the offender’s conduct in the past to ~ 
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be taken into the account, and the punishment to be 
graduated accordingly. Heavier penalties are often 
provided by law for a second or any subsequent of- 
fense than for the first; and it has not been deemed ob- 
jectionable that, in providing for such heavier penal- 
ies, the prior conviction authorized to be taken into 
the account may have taken place before the law was 
passed. In such case, it is the second or subsequent 
offense that is punished, not the first; and the statute 
would be void if the offense to be actually punished 
under it had been committed before it had taken effect, 
even though it was after its passage.”” Cooley’s Const. 
Lim. (7th Ed.) 382. Of course, the Statute con- 
templates valid former convictions. See Graham v. 
West Virginia, supra, and the note appended to Car- 
lesi v. New York (233 U.S. 51), 58 L. Ed. 843. State 
v. Rowan, 146 Pac. Rep. 347. No question as to the 
validity of the former convictions is here presented. 
The defendant in no way sought to contest that ques- 
tion, but pleaded guilty, which was admissible under 
the Statute. 

Nor does Chap. 12022, supra, violate the provisions 
of Sec. 12, Declaration of Rights. Constitution of Flor- 
ida, that no person shall twice be put in jeopardy 
for the same offense. As was said by Mr. Justice 
Gray in McDonald v. Massachusetts, supra, and again 
approved by the Supreme Court of the United States 
in Graham v. West Virginia, supra: “The fundamental 
mistake of defendant in error is his assumption that 
the judgment below imposes an additional punishment 
on crimes for which he had already been convicted 
and punished in Massachusetts and in New Hamp- 
shire. But it does no such thing * * * . The punish- 


ment is for the new crime only, but is the heavier if he. 


is an habitual criminal * * *. The allegation of hab- 
itual and previous convictions is not a distinct charge of 
crimes, but is necessary to bring the case within. the 
Statute, and goes to the punishment only.” Comm. 
v. McDermott, 73 Atl. Rep. 427, 24 L. R. A. (N.S.) 
431. And as the same point was stated by Mr. Justice 
Hughes in Graham v. West Virginia, supra: “The pro- 
priety of inflicting severer punishment upon old of- 
fenders has long been recognized in this Country and 
in England. They are not punished the second time 
for the earlier offense, but the repetition of criminal 
conduct aggravates their guilt and justifies heavier 
penalties when they are again convicted.”’ As was said 
in People v. Stanley, 47 Calif. 113: “The punishment 
for the second (offense) is increased, because by his 
persistence in the perpetration of crime he (the de- 
fendant) has evidenced a depravity which merits a 
greater punishment, and needs to be restrained by 
severer penalties than if it were his first offense.” 
And as was said by Chief Justice Parker in Ross’ 
Case, 2 Pick. (Mass.) 165: “The punishment is for the 
last offense committed and it is rendered more severe 


in consequence of the situation into which the party 
had previously brought himself.” The Statute does 
not make it an offense or crime for one to have been 
convicted more than once. The law simply prescribes 
a longer sentence for a second or subsequent offense 
for the reason that the prior convictions taken in 
connection with the subsequent offense demonstrates 
the incorrigible and dangerous character of accused 
thereby establishing the necessity for enhanced re- 
straint. Bishop Crim. Law (9th Ed.) Sec. 993a. The 
imposition of such enhanced punishment is not a pros- 
ecution of or punishment for the former convictions. 
The Constitution forbids such action. The enhanced 
punishment is an incident to the last offense alone. But 
for that offense it would not be imposed. To quote from 
the Supreme Court of Appeals of West Virginia: “It 
(the information charging the former convictions) 
alleges that he has been held to answer for crime, 
and that he stands convicted of it * * *. It points 
him out as a convict already held, upon whom rests 
the general sentence of the law of life imprisonment. 
The proceedings under the Statute are for identifi- 
cation only. They are clearly not for the establishment 
of guilt. The question of quilt is not reopened.” State 
v. Graham, 69 S. E. Rep. 1010; 40 L. R. A. (N.S.) 
924. See also Graham v. West Virginia, 224 U. S. 
616, 56 L. Ed. 917; Moore v. Missouri, 159 U. S. 673, 
40 L. Ed. 301; Sturtevant v. Comm., 33 N. E. Rep. 
648; McDonald v. Massachusetts, supra; idem 53 N. 
EK. Rep. 874; State v. LePitre, 103 Pac. Rep. 27, 18 
Am. & Eng. Ann. Cas. 922; State v. Bowden, 115 N. W. 
Rep. 211; State v. Findling, 144 N. W. Rep. 142, 49 L. 
R. A. (N. 8.) 449; Ingalls v. State, 4 N. W. Rep. 785; 9 
R. C. L. 271; 16 C. J. 1839; McIntyre v. Com., 156 
S. W. Rep. 1058. 

Nor is the punishment prescribed by the Statute 
a cruel or unusual punishment in the sense prohibited 
by the Constitution. 

As was said by Mr. Justice Chadwick in the con- 
sideration of a similar Statute in State v. LePitre, 103 
Pac. Rep. 27: “The spirit of the law is in keeping 
with the acknowledged power of the Legislature to 
provide a minimum and maximum term within which 
the trial court may exercise its discretion in fixing 
sentence, taking into consideration, as it should al- 
ways, the character of the person as well as the prob- 
ability of reformation, or the Legislature may take 
away all discretion and fix a penalty absolute, as it 
does in many instances. * * * Aside from the offender 
and his victim, there is always another party con- 
cerned in every crime committed,—The State,— and 
it does no violence to any constitutional guaranty for 
the State to rid itself of depravity when its efforts 
to reform have failed.” More and more are we com- 


ing to the notion that punishment for habitual of- 
fenders should be made to fit the criminal as well as 
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the crime. In prescribing punishment for such of- 
fenders it is both competent and just to take into 
consideration not only the nature of the crime for 
which the punishment is to be imposed, but also the 
incorrigibility and depravity of the accused as dem- 
onstrated by previous convictions. Even greater im- 
portance was ascribed to the latter factor by Mr. Jus- 
tice Demmer in State v. Dowden, 115 N. W. Rep 211, 
where the following pertinent observation was made 
upon a Statute similar to ours: “Surely when one by 
his conduct has indicated that he is a recidivist 
there is no reason for saying that society may not pro- 
tect itself from his future ravages. It is neither cruel 
nor unusual to say that an habitual criminal shall 
receive a punishment based upon his established pro- 
clivities to commit crime.” See also McDonald v. 
Massachusetts, supra; Moore v. Missouri, supra, af- 
firming State v. Moore, 26 S. W. Rep. 345; State v. 
Hodgson, 28 Atl. Rep. 1089; People v. Stanley, 47 
Calif. 113, 17 Am. St. Rep. 401; McDonald v. Comm., 
53 N. E. Rep. 874; In re: Miller (Mich.), 34 L. R. A. 
398, 64 Am. St. Rep. 378; Graham v. West Virginia, 
supra, affirming State v. Graham, 69 S. E. Rep. 1010; 
Peo. v. Elliott (112 N.E.) 300, Ann. Cas. 1918 B, 
391, 396. 

The Statute does not deprive the defendant of a 
jury trial for it expressly provides for a jury trial upon 
the question of the identity of the accused as being the 
same person formerly convicted of previous felonies 
unless he acknowledges or confesses in open court after 
being duly cautioned as to his rights that he is the same 
person. 

Nor is the defendant denied the equal protection of 
the law by Chap. 12022, supra. As was said by Mr. 
Chief Justice Fuller in Moore v. Missouri, supra: 
“The Fourteenth Amendment means ‘that no person 
or class of persons shall be denied the same protection 
of the laws which is enjoyed by other persons or 
classes in the same place and under like circumstances.’ 
Bowman v. Lewis, (Missouri v. Lewis’), 101 U. S. 
22, 25 L. Ed. 989. The general doctrine is that that 
Amendment, in respect to the administration of crim- 
inal justice requires that no different degree or higher 
punishment shall be imposed on one than is imposed 
on all for like offenses; but it was not designed to 
interfere with the power of the State to protect the 
lives, liberty, or property of its citizens, nor with the 
exercise of that power in the adjudication of the 
Courts of the State in administering the process pro- 
vided by the law of the State. In re: Converse, 137 
U. S. 624; 34 L. Ed. 796. And the State may undoubt- 
edly provide that persons who have been before con- 
victed of crime may suffer severer punishment for 
subsequent offenses than for a first offense against 


the law, and that a different punishment for the same’ 


offense may be inflicted under particular circum- 
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stances, provided it is dealt out to all alike who are 
similarly situated.” The same Court, speaking through 
Mr. Justice Hughes in Graham v. West Virginia, 
supra, said of the West Virginia Statute: “The Statute 
in question applies to all those ‘convicted of an of- 
fense, and sentenced to confinement therefor in the 
penitentiary’ who previously have been sentenced to 
a like punishment. The fact of such sentence, indi- 
cating the gravity of the offense, affords a reasonable 
basis for classification. * * * The 14th Amendment 
is not to be construed ‘as introducing a factitious 
equality without regard to practical differences that 
are best met by corresponding differences of treat- 
ment.’ Standard Oil Co., v. Tennessee, 217 U. S. 413, 
420; 54 L. Ed. 817; 30 Sup. Ct. Rep. 543. A State 
may make different arrangements for trials under dif- 
ferent circumstances of even the same class of offenses 
(ciging numerous cases), and certainly it may suitably 
adapt to the exigency the method of determining 
whether a person found guilty of crime has previously 
been convicted of other offenses. All who were in like 
case with the plaintiff in error were subject to the 
same procedure.” See also State v. Adams, 132 Pac. 
Rep. 171; Jones v. State, 133 Pac. Rep. 254, 48 L. R. 
A. (N.S.) 204. 

Nor is the defendant denied due process of law 
by the proceeding under the second information. While 
it is familiar practice to set forth in the indictment 
or information, upon which the accused is tried for 
an offense, the fact of prior conviction of another 
offense, and to submit to the same jury the evidence 
upon the question of guilt as to the last offense, to- 
gether with that relating to the prior conviction, nev- 
ertheless the latter question is a distinct issue, and 
it may appropriately be made the subject of separate 
determination. Full opportunity to be heard in refu- 
tation of the allegation of former conviction is ac- 
corded to the defendant by the Statute. Graham v. 
West Virginia, swpra; People v. Coleman, 79 Pac. Rep. 
283; People v. Sickles, 51 N. E. Rep. 286; People v. 
Rosen, 101 N. E. Rep. 855; Carlesi v. New York, 233 
U. S. 51; 58 L. Ed. 843. The fact that the Statute 
makes provision for a separate and subsequent de- 
termination of the identity of the accused as the same 
person previously convicted of former offenses is not 
a denial of any constitutional right. The object in 
providing a method by which the fact of former con- 
victions may be determined subsequent to the trial 
of the offender for his last offense is doubtless to 
make sure that old offenders shall not escape the 
enhanced punishment because their former convictions 
are not known when they were last tried. There is 
manifest propriety in guarding against the escape 
from the enhanced penalty of those whose previous 
convictions are not known, or are not suitably made 
known to the Court, at the time of their trial for their. 
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last offense. Otherwise, criminals who frequently 
change their place of operation and successfully con- 
ceal their identity at the time of their lasi trial would 
be punished simply as first offenders, and if no sup- 
plemental method was provided for determining the 
fact of former conviction they would escape the en- 
hanced punishment, though subsequently recognized as 
old offenders. The Legislature may properiy provide 
for a determination as to former convictions in the 
same trial in which the issue of guilt or innocence 
of the last offense charged is determined, and there- 
upon impose an appropriate enhanced penalty upon 
finding of guilt. There is, however, no constitutional 
mandate limiting the Legislature to that practice, 
even where the former conviction is known at the 
time of defendant’s trial for his last offense. That 
practice may be convenient, but it is not obligatory, 
and it is competent for the Legislature, for the pur- 
pose of imposing upon habitual offenders an enhanced 
penalty, to provide for a determination of the fact of 
former conviction upon ancillary or subsequent pro- 
ceeding of the character prescribed by Chap. 12022, 
supra. Graham v. West Virginia, 224 U. S. 616, 56 
L. Ed. 917. 

It is no fundamental objection to the validity of the 
Statute in question that it authorizes previous convic- 
tions of the defendant in other States or Countries 
to be taken into account for the purpose of imposing 
enhanced punishment for the offense for which he is 
last convicted in this State. In fixing a penalty, and 
in classifying offenders for that purpose, regard may 
be had to previous conduct without limiting it to the 
jurisdiction in which the last offense is committed. 
For the purpose of punishing the accused as an habit- 
ual criminal, it is within the discretion of the Legis- 
lature to treat former convictions in another State 
or country as having like effect as convictions for sim- 
ilar offenses in this State. To do so, is not a punish- 
ment for a crime committed in another State. It is 
a classification for the purpose of punishing crime 
committed in this State according to the criminal de- 
pravity of the accused as demonstrated by prior con- 
victions, for the purpose of which classification those 
convictions occurring in other States or Countries may 
be taken into consideration, as well as those occurring 
in this State. McDonald v. Massachusetts, 180 U. 
S. 311; 45 L. Ed. 542, idem 53 N. E. Rep. 874; Comm. 
v. Graves, 29 N. E. Rep. 579; State v. LePitre, 103 
Pac. Rep. 27; Connecticut v. Reilly, 110 Atl. Rep. 552, 
8 R. C. L. 275. 

Judgment affirmed. 

ELLIS, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 


ALBERT P. SMITH and WEST COAST 


LUMBER COMPANY, a Corporation, 
Appellants, 
vs. 
ATLANTA AND LOWRY NATIONAL 
BANK et al., 
Appellees. 

An appeal from the Circuit Court for Manatee 
County, W. T. Harrison, Judge. 

Opinion filed December 22, 1928. 

Will O. Murrell for Appellants; 

Treadwell & Treadwell, for Appellees. 

PER CURIAM. 

Appellants brought this suit in equity against ap- 
pellants to foreclose a mortgage on realty. A demur- 
rer to the bill of complaint was overruled, answer was 
filed, testimony was taken by appellees and on final 
hearing a decree of foreclosure was entered. Appeal 
is taken from that decree. 

In the appointment of the special master, closing 
the time for taking testimony, and in the entry of 
the decree of foreclosure there appears to have been 
an utter disregard of the rules and procedure pre- 
scribed of such causes. 

The decree of the chancellor is therefore reversed. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C.J.. STRUM and BROWN, JJ., concur 
in the Opinion and judgment. 


CITY OF MIAMI BEACH, a 
municipal corporation, and 
MIAMI BEACH IMPROVEMENT 
COMPANY, a corporation of 
the State of Florida, 
Appellants, 
vs. 

LOUISE POINDEXTER, a widow, 
suing in her own behalf, and 
as legal guardian of Priscilla 
F. Poindexter, PRISCILLA F. 
TOTTENHOFF, joined by her 
husband, J. R. TOTTENHOFF, 

Appellees. 


DADE COUNTY. 


PER CURIAM. 

This suit was brought to reform a plat made by 
E. S. Frederick in May 1905 for Elnathan T. Field. 
The bill in effect alleges that the corner from which 
Frederick made all his measurements was the South- 
east corner of the West half of the Northeast quar- 
ter of Section 34, Township 53 South, Range 42 East, 
and is located about 450 feet from the Atlantic Ocean, 
but that after having made his map Frederick er- 
roneously designated the Government corner as the 
Southeast corner of the West half of the Northwest 
quarter of Section 34, Township 53 South, Range 
42 East, the only mistake being in the substituting the 
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word “Northwest” for the word “Northeast” being 
merely a clerical error. Demurrers and a plea on the 
part of defendants below, appellants here were over- 
ruled and appeal was taken from both said orders. 

It is contended here that the bill of complaint 
fails to show such error in the plat brought in ques- 
tion as a court of equity would be authorized to cor- 
rect, that there is a lack of necessary parties to the 
bill, that the complainants are without title to the locus 
in quo, and that the City of Miami Beach had es- 
tablished title to the locus in quo by adverse user for 
more than seven years. 

The record has been examined as to each of these 
assignments and we think they must all be answered 
contrary to the contention of appellants. The points 
of law raised are so well settled that to enlarge on 
them here would serve no useful purpose. The de- 
cree of the Chancellor is therefore affirmed. 

Affirmed. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur. 

STRUM, J., concurs in the opinion and judgment. 

ELLIS, C.J. dissents. 

BROWN, J., disqualified. 

Opinion filed December 22, 1928. 

An appeal from the Circuit Court for Dade County, 
A. J. Rose, Judge. 

J. Harvey Robillard, James A. Dixon, Shutts & 
Bowen, John S. Benz and E. 8. Quick, for Appellants. 

Mitchell D. Price and J. H. Bozie for Appellees. 


UNION INDEMNITY COMPANY, 
et al, 
Plaintiffs in Error. 
Vv. VOLUSIA COUNTY. 
CITY OF NEW SMYRNA, for the 
use and benefit of J. P. 
DAVIS, 
Defendant in Error. 
PER CURIAM. 

This is an action at law brought by the City of 
New Smyrna for the use and benefit of J. P. Davis 
against The Bowyer Company, a corporation under 
the laws of Indiana, and Union Indemnity Company, 
a corporation under the laws of Louisiana. The declar- 
ation in effect alleges that the Bowyer Company made 
a contract with the City of New Smyrna to install 
a water system and executed its bond for the faithful 
performance of said contract with the Union Indem- 
nity Company as surety as required by Section 3533 
Revised General Statutes of Florida (Section 5397 
Compiled General Laws of 1927) and that J. P. Davis 
was employed by the Bowyer Company as its sup- 
erintendent on said contract at a stipulated salary 
on which there was a balance due and unpaid of 
$1,652.00. Damages were laid in the sum of $3,000.00. 


A default was entered against ‘he Bowyer Com- 
pany. The Union Indemnity Company entered its plea 
denying Davis employment, the performance of any 
labor by him for it and the agreement to pay him as 
alleged in the declaration. A trial resulted in a ver- 
dict and judgment for the full amount of Davis’ claim 
and writ of error was taken to the judgment. 

It is contended here that the court below erred 
in striking defendant’s plea in abatement, in enter- 
ing a default against the defendant, The Bowyer Com- 
pany, in admitting in evidence plaintiff’s exhibit num- 
ber three, in certain charges to the jury and in de- 
nying the defendant’s motion for a new trial. 

We have examined the record and each assignment 
carefully and do not feel that a discussion of the ques- 
tions of law raised would serve any usefui purpose. 
We think, however, that the verdict rendered is with- 
out proper basis in the record and that justice would 
be better served by granting a new trial. 

The judgment below is therefore reversed and a 
trial awarded. 

Reversed. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C.J., STRUM and BROWN JJ., concur in 
the opinion and judgment. 

Opinion filed December 22, 1928. 

A writ of error to the Circuit Court for Volusia 
County, M. G. Rowe, Judge. 

Robert H. Anderson, for Plaintiff in Error; 

George I. Fullerton and Stewart & Stewart, for 
Defendant in Error. 


JULIA H. GLIDDEN, as Administratrix 

with the Will Annexed of the Estate of 

FRED A. GLIDDEN, deceased, 
Appellant, 

Vv. PALM BEACH COUNTY. 
FRED A. GUTELIUS, and J. WARREN SMITH, 
as Co-Receivers and Successors to 
First American Bank & Trust Company, 

West Palm Beach, Florida, a corporation, 
as Receiver of the Farmers Bank & Trust 
Company, West Palm Beach, Florida, a 
Corporation, and ERNEST AMOS, Comptroller 
of the State of Florida, 

Appellees. 
BUFORD, J. 

In this case the appellant filed a bill against the 
Receivers of the Farmers Bank & Trust Company, a 
banking corporation in West Palm Beach, Florida, to 
have a preference declared in favor of the estate of 
which she was a joint administratrix, and at that 
time became surviving administratrix, because of the 
failure of the co-administrator, Farmers Bank & 
Trust Company. The bill sought to have declared a © 
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preference in favor of the Glidden estate in the full 
amount of monies received by the co-administrator, 
Farmers Bank & Trust Company, in the execution of 
its duties as such co-administrator of such estate and 
which said monies, it was alleged, were held in trust 
by the Farmers Bank & Trust Company at the time 
it became insolvent and suspended business. It is al- 
leged that Farmers Bank & Trust Company prior to 
March 12, 1927, was a banking corporation under 
the laws of the State of Florida, was engaged in the 
general banking business in West Palm Beach, Flor- 
ida, and was clothed with trust powers under the 
statutes of the State of Florida; that pursuant to law 
on the 24th day of May, 1926, the Farmers Bank & 
Trust Company was appointed co-administrator with 
the appellant of the estate of Fred A. Glidden and that 
the Trust Company accepted such appointment and 
entered upon the discharge of its duties incident there- 
to by taking possession as administrator of all the 
personal property of such estate, including cash, and 
thereafter collected other cash, the property of the 
estate, and retained possession thereof in its trust 
capacity. That on the 12th of March, 1927, Farmers 
Bank & Trust Company suspended business while 
it was still acting as such co-administrator and then 
had in its possession in that capacity funds belong- 
ing to the Glidden estate aggregating $16,115.05; that 
‘the money so received and accepted by the Trust Com- 
pany was unlawfully mingled with the funds of 
Farmers Bank & Trust Company; that at the time 
the bank was closed it had on hand $147,717.55; that 
it was then chargeable with more than $200,000.00 
held by the bank in its fiduciary capacity as trust 
funds of which said sum of $16,115.05 belonged to 
the Glidden estate and the remainder belonged to other 
owners toward whom Farmers Bank & Trust Com- 
pany occupied the position of trustee in some capac- 
-ity of equal force and dignity to that which it occupied 


as trustee of the funds so held by it belonging to the 
Glidden estate. 


It is further alleged that the bank at the time it 
closed had sufficient monies and securities of the 
class and character in which said bank was author- 
ized by law to invest monies held by it in fiduciary 
capacities to pay and discharge in full the aggregate 
amount with which the said bank was chargeable by 
reason of the fiduciary capacities assumed by it sim- 
ilar in character and of the same legal classification 
as that of co-administrator of the Glidden estate and 
‘that all of such trust funds had been mingled with the 
bank’s funds; that the securities of the class and char- 
acter in which said bank was authorized by law to 


invest money held by it in fiduciary capacities appear- 
ing in the assets of the bank had been purchased by 
the bank with funds of the bank mingled with the 


funds which the bank so held in its fiduciary capac- 
ities. 

It is further alleged that after the bank suspend- 
ed business the appellant became and was the sole 
administratrix of the estate and that the appellant had 
demanded of the Receivers full payment of the full 
amount alleged to be due the Glidden estate, or the 
allowance thereof as a preferred claim; that both de- 
mands were refused by the Receivers and suit was 
brought to enforce the same. 

To the bill of complaint the defendants filed a 
joint general demurrer. The demurrer was sustained 
and appeal was taken. 

The questions to be determined here are, 1st. Does 
trust money have to be identified before it may be re- 
covered? 2nd. If trust funds are commingled with 
other funds of the trustee and disbursements made 
from the common fund, what legal presumption fol- 
lows? 

3rd. If trust funds are commingled by the trustee 
with funds of the trustee and investments are made 
with such commingled funds, which investments might 
lawfully be made by the trustee with the trust funds, 
what will be the presumption as to the ownership of 
the securities acquired by such investment and will 
such securities be impressed with the trust to the ex- 
tent of the trust fund which should have been found 
to have been so commingled with funds of the trustee? 

And to these three questions may properly be 
added a fourth question, which is: 

“If upon a bank clothed with trust powers be- 
coming insolvent, it is ascertained that such bank 
held various funds as trustee, or in trust, and 
that these funds were acquired in several different 
ways and the duty of the banking company was 
not alike to all trust funds, it appearing that a 
parcel of the trust fund was received by the bank 
under such conditions that the bank was not auth- 
orized to mingle the same with its funds and was 
not authorized to invest such funds in any secur- 
ities, while it appeared that the bank in its fidu- 
ciary capacity had received other funds in trust 
which the bank was authorized by law to invest 
in securities, but had in violation of law, mingled 
such trust funds with its own funds, and it is 
further found that the cash on hand, together with 
securities purchased by the bank after comming- 
ling of funds, and which securities could have 
lawfully been purchased by the bank with such lat- 
ter trust fund, will exceed the amount of the trust 
estates chargeable against the bank, in what man- 
ner should the trust obligations of the bank be 
discharged ? 

Powers of a trust company organized under the 
laws of the State of Florida are set forth in section 
6126 Compiled General Laws of Fla., 1927, paragraph 
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18 of which reads as follows: 

“To be appointed and to accept the appoint- 
ment of executor of or trustee under the last will 
and testament, or administrator, with or without 
the will annexed of the estate of any deceased 
person, and to be appointed and to act as the com- 
mittee of the estate of lunatics, idots, persons of 
unsound mind and habitual drunkards.” 


Sec. 6127, C. G. L. of Fla. 1927, provides as follows: 
“No trust company shall have power to invest 
funds derived under paragraphs 6, 7 and 13 of sec- 
tion 6126, or to make loans upon bills, notes or oth- 
er evidences of debt, except to a county, city, town, 
municipality and county or school boards of this 
State, unless the same shall be secured by first 
mortgage upon real estate not to exceed sixty per 
cent of the value of such real estate, or by other 
approved securities, the actual value of which 
other approved securities shall at all times exceed 
by at least twenty per cent of the amount loaned 
upon the same. Except under and subject to the 
provisions of this Article, no corporation here- 
after organized shall exercise within this State, 
or be hereafter incorporated for the purpose of 
exercising therein any of the powers set forth 
in sub-divisions 1, 2, 5, 6, 7, 8, 9, 11, 12, 13, 16 
and 17 of the preceding section. No money, prop- 
erty or securities received or held by any trust 
company in its capacity of assignee, receiver, ex- 
ecutor, administrator, guardian or trustee shall be 
mingled with the investments of the capital stock 
or other moneys or property belonging to or de- 
posited with such corporation, or shall be liable 
for the debts or obligations of such corporation ; 
all other moneys and funds belonging to or de 
posited with such trust company may be used and 
invested in accordance with the provisions of this 
Article.” 


Sec. 6128 C. G. L. of Fla., provides as follows: 

“It shall be unlawful for any officer, director 
or employee of any trust company doing business 
in this State to deposit the uninvested funds be- 
longing to any particular trust, for which such 
trust company shall be trustee, in the banking de- 
partment of the trust company itself, or with any 
other bank, trust company, corporation, partner- 
ship or individual, without first taking full and 
adequate security therefor. Bonds of the United 
States, bonds of the several States, or municipal 
bonds of this State may be accepted as such se- 
curity, or special district bonds, drainage bonds, or 
first mortgages on improved real estate.” 


And Sec. 6129 C. G. L. of Fla. provides as follows: 
“When the uninvested funds of a particular 
trust are deposited in the banking side of the trust 


company acting as trustee, such trust company 

shall set aside under proper resolution of the 

board of directors securities of the class above 

mentioned, and hold the same in trust as security 

for benefit of the uninvested funds mentioned.” 
Sections 6128 and 6129, supra, were enacted and be- 
came a part of statute law after the cause of action in 
this case arose and, therefore, are only useful here, if 
at all, as an indication of legislative construction that 
such provisions were not contained directly or by im- 
plication in theretofore existing statutes. 

We apprehend that there is a distinction to be 
drawn between the status of trust funds which may 
under law be invested in certain securities and trust 
funds which the trust company has no lawful author- 
ity to invest in securities, although both such trust 
funds may have been by the trust company comming- 
led with its own funds. This Court in the case of At- 
lantic National Bank of Jacksonville vs. Pratt, opinion 
filed April 26, 1928, and reported 116 Sou. 635, says: 

“Where A bank remits to B bank several items 
of negotiable paper ‘for collection and remittance 
according to the custom and understanding be- 
tween’ the banks, viz., that B bank should remit 
to A bank ‘the amount of money collected each 
day on the day the same was collected’, and B 
bank collects the several items from other banks 
or persons and remits to A bank checks of B bank 
on other banks for the amounts of the collections, 
but such checks are not paid in due course because 
of the failure of B bank after making the collec- 
tions and after remitting its checks therefor, but 
before the checks of B bank are paid, and there 
was no commingling of funds by consent and no 
reciprocal accounts or deposits between the two 
banks, B bank having an account with a balance 
to its credit with A bank but A bank having no 
account with B bank, A bank is entitled to a pref- 
erence in payment by the receiver of B bank for 
the collections made. See State National Bank of 
Little Rock vs. First National Bank of Atchison, 
Kan., 124 Ark. 531, 187 S. W. 673. Bank of Poplar 
Bluff vs. Millspaugh, 313 No. 412, 281 S. W. 733, 
47 A. L. R. 754; Federal Reserve Bank of Rich- 
mond vs. Peters, 1389 Va. 45, 123 S. E. 379, 42 A. 
L. R. 742.” 

In that case the Court had under consideration a fund 
to which B bank held no title but as to which it acted 
merely as collection agent for A bank and it was 
held that A bank was entitled to a preference by the 
receiver of B bank for the collection made upon the 
theory that the assets of B bank had in nowise been 
augmented to the amount of the collection made for 
A bank and although the funds so collected by B bank 
had been mingled by it with its own funds, the owner 
of those funds for which the collection was made was 
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entitled to have an equivalent amount delivered to it 
from the commingled funds in the hands of the re- 
ceiver. It appears clear to us that in view of the 
above quoted statutes this is the rule which should 
apply in like cases where there are sufficient securities 


purchased with trust funds commingled with the bank’s. 


funds and cash coming into the hands of the receiver 
from such commingled funds to restore to the owners 
for whom such collections are made the amount of such 
collections, and to restore to beneficiaries of the trust 
funds so commingled cash and securities so purchased 
to the equivalent of such trust funds so commingled, 
leaving the remainder of the property of the defunct 
bank coming into the hands of the receiver as the 
assets of the defunct bank to be distributed to cred- 
itors in proper order. It is said in 26 R. C. L. 1348; 
“No right is more fully recognized than the 

right of a cesqui que trust to pursue and recover 
trust funds wrongfully diverted, provided their 
identity has not been lost and they have not passed 

into the hands of a bona fide purchaser for a 
valuable consideration without notice. Whenever 
property in its original state and form has once 
been impressed with the character of a trust, 

no subsequent change of such state and form can 
divest it of its trust character, so long as it is 


capable of clear identification; and the benefici- 


ary of the trust may pursue and reclaim it in 
whatever form he may find it, unless it has passed 
into the possession of a bona fide purchaser with- 
out notice. Whether a disposition of trust funds 
be rightful or wrongful, the beneficial owner is 
entitled to the proceeds, whatever be their form, 
if he can identify them. If they can not be iden- 
tified, because they are mingled with the moneys 
of the trustee, then the beneficiary is entitled to a 
charge upon the new investment to the extent 
of the trust money traceable in it. This right 
of the cesqui que trust has its basis in the right 
of property and the courts proceed on the prin- 
ciple that the title has not been affected by the 
change made of the trust funds, and the cesqui que 
trust has his option to claim the property and 
its increased value as representing his original 
fund. The right to follow and appropriate ceases 
only when the means of ascertainment fails.” 

And this disposes of the first question. 

It is a rule too well settled to require the citation 
of authorities that where trust funds are commingled 
with other funds of the trustee and disbursements 
are made from the common fund, or the common fund 
is wasted, it will be presumed that that part disbursed 
or wasted was that of the trustee and not the prop- 
erty of the cesqui que trust. In Smith vs. Combs 


et al, Court of Chancery N. J. 24 Atl. Rep. 9, the Court 
say: 


“However, it is nevertheless urged that there 
are no ear-marks by which the moneys which 
came to the hands of Joseph Combs, deceased, 
can be traced and distinguished from any other 
moneys and that consequently it is impossible to 
say the balance now in the hands of his adminis- 
trators is trust money. If this be the criterion, 
then it is only necessary for any person acting 
in a fiduciary capacity to convert all the estate 
which he has in charge into money, and mingle 
it with his own, and.become insolvent, in order 
to deprive cesquis que trustent of their rightful 
claims, and give his creditors an equal benefit 
with the cesquis que trustent. I think, in case 
it can be shown that a trustee has converted por- 
tions of his trust estate into money, or has used 
trust funds for the purpose of purchasing per- 
sonal property and taking the title thereto in 
his own name, and again converting that into 
money, or where it has been converted into money 
by his administrator, and there is no uncertainty 
in either event as to the amount, whatever funds 
or estate may be left in his hands or in the hands 
of his administrators should be regarded as rep- 
resenting the trust until it is fully satisfied, and 
this even against creditors, unless it be made 
mattfest injustice Gone (it Lew- 
in, in his work on Trusts and Trustees, (Vol. 2, 
p. 894) says: 

‘It may be said that the trust money has, like 
water, run into the general mass, and become 
amalgamated, and therefore the cesqui que trust 
has no lien. But clearly this cannot be main- 
tained, for suppose a trustee, partly with his own 
money and partly out of the trust fund, to have 
purchased an estate. It can not be predicated of 
any particular part of the estate that it was pur- 
chased with the cesqui que trust’s money, and yet 
the cesqui que trust has a lien upon the whole 
of the amount that was misemployed. And it 
follows, in the other case, that, though the iden- 


tical pieces of coin cannot be ascertained, yet, © 


as there is so much belonging to the trust in the 
general heap, the cesqui que trust is entitled to 
take so much out’. The same author again says 


that trust funds will be followed through all the 


ramifications of the trade or business, or if de- 
posited in bank with private funds, will be sep- 
arated from the latter and given to the bene- 
ficiary. Id.; 2 Perry, Trusts Sec. 1076; National 
Bank vs. Insurance Co., 104 U. 8. 54; Bank vs. 
Pollock, 4 Edw. Ch. 215; Third Natl. Bank of 
St. Paul vs. Stillwater Gas Co. (Minn) 30 N. 
W. Rep. 440; Wilkins vs. Stevens, 1 Younge & 
C. Ch. 431; Pennell vs. Deffell, 4 De Gex, M& G 
372.” 
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The same rule applies to administrators and ex- 
ecutors which applies to other officers, that is, the 
presumption is that those administering the fund had 
properly discharged their duty and the presumption 
is against any misconduct on their part, until the 
contrary is shown. The general duties of an executor 
are: to collect the effects of the decedent, to pay the 
claims against his estate and to distribute the residue 
to those entitled thereto. 

In Leach, State Supt. of Banking, vs. Farmers 
Savings Bank of Hamburg, 213 N. W. 414, the Su- 
preme Court of Iowa say: 

“It seems to be settled law that an executor 
or administrator is not only the personal repre- 
sentative of the decedent, but is also, to a very 
great extent, the representative of the creditors 
and of the legatees and distributees. He occu- 
pies a position of trust with respect to those who 
are interested in the estate and is trustee in the 
broadest sense, though not in the general accept- 
ation of the term. 23 C. J. 1170, 387B; Ameri- 
can Law of Administration by Woerner (2nd Ed.) 
Vol. 1, star page 798; Langan Co. vs. Dixon, 46 
S. D. 170, 191 N. W. 444; Pierce vs. Holzer, 
65 Mich. 263, 32 N. W. 431; Bettendorf vs. Bet- 
tendorf 1°0 Iowa 83, 179 N. W. 444, 945; Lamp- 
indvOY? SEnfPman 118 Iowa 140, 91 N. W. 1042; 
Herriott, v. Potter 115 Iowa 648, 89 N. W. 91. 
That this thought was in the contemplation of the 
Legislature at the time of the passage of the 
legislation hereinafter to be referred to, is shown 
by a reading of chapter 152 Acts of the Thirty- 
fifth General Assembly, wherein these estates are 
at several places referred to as “trusts”. We are 
therefore safe in starting the discussion of the 
matters herein involved by saying that the as- 
sets of this Burkhiser estate, that came into the 
possession of this bank as such administrator, was 
a trust fund. It follows, that when such funds be- 
longing to said estate went into the possession of 
said bank it necessarily increased the assets of 
‘said bank. Having thus traced the assets of this 
trust estate into the hands of the bank, and its 
having increased the assets of the bank at the 
time the fund went into the bank, the next ques- 
tion is whether or not the assets thus augmented 
passed into the hands of the reeciver. As here- 
tofore stated, since the opening of the Burkhiser 
estate and the bank’s taking charge thereof as 

' administrator, there has been no time in the 

history of the bank, according to the record, when 
the actual cash assets of the bank were less than 
the amount shown to be in the hands of the ad- 
ministrator at the time the receiver took charge. 
In Stilson vs. First State Bank, 152 Iowa 724, 
183 N. W. 354; Whitcomb vs. Carpenter 134 
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Iowa 227, 111 N. W. 825, 10 L. R. A. (N. S.) 
928; Cable v. Iowa Savings Bank 197 Iowa 393, 
194 N. W. 957, 197 N. W. 434, 31 A.L.R. 748, 
this court laid down the rule that, where there is 
a common fund in which there is a trust fund and 
the bank continues to draw from said fund, it is 


presumed that they will draw their own fund and . 


preserve the trust fund. This is also stated, in 
substance, in Independent Dist. of Boyer vs. King 
80 Iowa 497, 45 N. W. 907, and seems to be the 
general rule elsewhere. The fact, therefore, that 
this money from this estate was mingled with the 
general fund of the bank will not defeat the re- 
covery of the trust fund so long as there was 
enough money in the bank to pay the trust fund, 
and it is the right of the cesqui que trust to re- 
cover said fund from the receiver of the in- 
solvent bank when he has shown these facts.” 

See also Sherwood vs. Central Michigan Savings 
Bank, 61 N. W. 352. 

The cases with which we have been dealing were 
those in which cash on hand was sufficient to meet 
the demands of the cesqui que trustent. 

In the case at bar, the cash on hand is not suf- 
ficient to pay the trust obligations. The bill alleges 
that there was an unlawful commingling of the trust 
funds with the general funds of the bank and that 
subsequent to this commingling of funds, securities 
were purchased with the commingled funds, such as 
are authorized by statute to be the subject of invest- 
ment of trust funds, and that these securities so pur- 
chased together with the cash on hand, exceed the 
aggregate amount of the trust funds held by the bank. 

If this be true, then the Trust Company merely 
changed the form of a portion of the funds in which 
money of the trust company and of the cesqui que 
trustent had been mingled and this fund, in its chang- 
ed form, will be impressed with the trusts just the 
same as if the form had not been changed when it is 
found that the fund in its changed form remained 
in and augmented the assets of the trust company and 
it may be claimed by the cesqu que trustent. City of 
Lincoln vs. Morrison, Nebraska, 90 N. W. 905; State 
vs. Bank of Commerce, 54 Neb. 725, 75 N. W. 28; 
Elliott vs. Kuhl 60 N. J. Equity 333; 46 Atl. 945; 
Berchal vs. Walther (Mo.) 63 S. W. 691; Bryan vs. 
McGrath, 130 Cal. 316, 62 Pac. 559; Mercantile Co. 
v. Melbye 78 Minn. 357, 81 N. W. 20. 

There is a difference between the dissipation of a 
trust fund and the investment of a trust fund in se- 
curities in which the trust company may lawfully in- 
vest such a fund. 

The bill of complaint in this case alleges not that 
the trust fund has been dissipated, but that the trust 
fund was commingled with funds belonging to the 


trust company and such commingled fund was in- © 
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vested in securities as above stated. Therefore, it 
follows that the cesqui que trust is not limited to the 
satisfaction of his claim from the lowest amount of 
cash on hand at any time after the trust is created 
but he may follow the trust fund into the securities 
so purchased with the commingled fund and have those 
securities decreed to be impressed with the trust. Those 
securities distinctly augment the assets as a whole. 
In First State Bank of Corwith, Haswell, claimant, 
Iowa, 133 N. W. 354, the court say: 

“That one’s money was received by a bank as a 
trust fund does not entitle him to a preference 
against its receiver and other creditors; but it 
must further appear, by presumption or other- 
wise, that the trust fund has not been dissipated, 
but has come into the hands of the receiver, either 
as a distinct and traceable account or fund, or 
as an augmentation of the estate as a whole.” 

It is true that failure of the bank discloses that 
funds have been dissipated, but the universal. rule is 
that where it is shown that funds have been dissipated 
‘it will be presunted that the funds so dissipated were 
the funds of the dissipators and that the funds re- 
maining in his hands are the funds of his cesqui 
que trust. Waddell vs. Waddell et al, Utah, 104 Pac. 
743; Woodhouse vs. Grandal 197 Ill. 104, 64 N. E. 
292; Board of Commissioners of Crawford County 
v. Strong 157 Fed. 49. 

And so we arrive at the conclusion that where 
funds held in trust by a trust company are com- 
mingled with the funds of the trust company and in- 
vestments are made with such commingled funds, 
which investments might lawfully be made by the 
trust company with the trust funds, the presumption 
to be indulged is that such investments were made 
with the trust funds and that the securities so pur- 
chased come to the trust company and remain in the 
trust company impressed with the trust to the extent 
of the amount of the trust fund which may have been 
found to have been so commingled with the funds 
of the trustee. This rule may work some hardship 
on general depositors in a bank which is clothed with 
trust powers, but it must be borne in mind that de- 
positors have every opportunity to know whether or 
not a banking institution with which they are doing 
business is clothed with trust powers and is exercising 
trust functions. Depositors also know, or should know, 
that under the Statute trust funds in the hands of 
a banking institution can not be looked to to meet 
the institution’s obligations. General depositors also 
know, or should know, that by the commingling of 
trust funds with the general funds of the banking 
‘institution all the funds so commingled become im- 
‘pressed with the trust and the entire commingled fund 
-is available to discharge the trust. It is to be further 
borne in mind that general depositors in making a de- 


posit in a banking institution part with the title to 
the deposit and become common creditors of the bank 
to that amount, while the cesqui que trust does not 
part with his title nor become a creditor of the bank. 
The bank in the latter case receives the property of 
the cesqui que trust in a fiduciary capacity only and 
is bound to hold it sacred and to keep it separate 
from the general funds of the institution. 

It has been contended in the case now before us 
that only the cash on hand at the time the bank closed, 
which was the lowest amount of cash on hand in the 
bank at any time after the creation of the trust, is 
the limit of the cash which may be applied to the dis- 
charge of trust obligations. Whether or not this is 
correct depends upon whether or not deposits of cash 
in other banks were made up of commingled funds as 
above referred to, or constituted funds which had 
never been commingled with the trust fund. Such 
deposits may have come from sources which had not 
been in anywise commingled with the trust fund and 
these facts can be ascertained by the introduction of 
proper evidence. 

The order of the Chancellor sustaining the demur- 
rer should be reversed and it is so ordered. 

Reversed. 

WHITFIELD, P. J. and TERRELL, J., concur. 

ELLIS, C. J.. STRUM, J., concurs in the opinion. 

BROWN, J., dissents. 

Opinion filed December 22, 1928. 

An appeal from the Circuit Court for Palm Beach 
County, Elwyn Thomas, Judge. 

Winters, Foskett & Wilcox for Appellant. 

Wideman & Wideman for Appellees. 


NANCY H. WEILLS, 


Appellant, 
Vv. INDIAN RIVER COUNTY. 
CITY OF VERO BEACH, FLORIDA, 
et als, 
Appellees. 
BUFORD, J. 


In this case the appellant sold certain lands lying 
in four quarter sections or “Forties”. She received 
$5,000 in cash and nine notes for $5000 each. The first 
three notes were paid, then default occurred. The 
purchaser sold and conveyed the property to Vero 
Highland Park Company subject to the mortgage. 
This vendee thereafter proceeded to plat the property 
for the purpose of sale in lots. Plat No. 1 appears to 
have been filed in the public’ records of St. Lucie 
County September 18th, 1924. Plat No. 2 was filed 
and recorded in the public records of Indian River 
County (which county had been created embracing a 
part of what had been St. Lucie County), in which 
these lands were located. On March 18th, 1926, Plat 
No. 3 was filed and recorded in the public records 
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of Indian River County on March 24, 1927. On plat 
No. 2 and plat No. 3 there was a dedication in the 
following language: 

“We the undersigned, the owner of land com- 
prising plat No. 3 (or No. 2) Highland Park as 
shown on this plat hereby dedicate said plat and 
streets thereon as described therein and an ease- 
ment on, in and under the rear 5 ft. of all lots 
for the location of sewers, polls, water pipes, 
drains, telephone and electric cables or ducts.” 

These dedications were executed in the presence 
of subscribing witnesses by the President and Vice- 
President of the corporation making the dedication 
and were duly acknowledged. Plat No. 2, it is alleged, 
was approved by the city council of the City of Vero 
Beach on the 11th day of February, 1926. 

The mortgagee released from the lien of the mort- 
gage the lots embraced and shown on plat No. 1 and 
later released the lien on the lots shown on plat No. 2. 
The last release made by the mortgagee appears to 
have been made July 7th, 1926, which was prior to 
any attempted dedication of streets as designated in 
and on plat No. 3 except as a dedication may be in- 
ferred from streets designated and shown on plat No. 
1 and also shown on plat No. 3. As to plat No. 1, how- 
ever, there is no record, save and except the filing of 
the plat, either of a dedication of streets, nor is there 
any evidence of the acceptance by the municipal auth- 
orities of such dedication. 

The City of Vero Beach was made a party to the 
suit because of this alleged dedication of streets and 
5 ft. on the rear of each lot. The City of Vero Beach 
filed an answer claiming a dedication of the streets 
shown on the three plats, it being alleged that the 
dedication had occurred by the owner of the property 
and had been concurred in and ratified by the mort- 
gagee. Motion was made to strike part of the answer, 
which motion was denied, and on final hearing the 
decree was in favor of the City of Vero Beach for the 
use and benefit of the public “in and to those certain 
portions of the said mortgaged property designated 
and marked streets, avenues, places, and drives on 
the three -recorded plats of the said Highland Park 
Subdivision, and to the rear five feet of all the lots in 
said subdivision, as designated on said plats, by vir- 
tue of the dedication thereof by the said Vero High- 
land Park Company, are superior to the rights of the 
ccmplainant under her said mortgage; that the com- 
plainant’s right of foreclosure and sale under said 
mortgage as to the property embraced in said streets, 
avenues, places and drives, and the rear five feet of 
all the lots in said subdivision, is subject to the rights 
of the City of Vero Beach, for the use of the public, 
under and by virtue of such dedication by the Vero 
Highland Park Company; that the complainant, by her 
act in executing releases as to certain blocks and lots 


in said subdivision according to the plats thereof, and 
by “her acquiescence in said dedication, ratified such 
dedication and is now estopped to revoke such dedi- 
cation.” . 

The question involved in this case is, “under all 
the facts shown by the record which has the superior 
right, the mortgagee or the City of Vero Beach to 
that part of the property in Vero Highland Park 
Subdivision embraced in the streets and in the rear 
5 ft. of the lots?” It is not contended that there 
was any dedication by the mortgagee. It appears to 
be well settled that 

“While a mortgagor may of course dedicate land 
to the public use so as to divest himself of any 
rights in the propery dedicated, he cannot by such 
dedication affect the rights of the mortgagee; and 
on the foreclosure of the mortgage the mortgagee 
has the right to revoke a dedication made by the 
mortgagor. However, it is held that where the 
mortgagee makes no objection third persons can- 
not object that a dedication is invalid because the 
lands were mortgaged; and that where the mort- 
gagee is present at sales according to a plat and 
does not object then or afterwards, his assent to 
the dedication of the streets indicated on the plat 
will be presumed.” 18 C.J. 45. 

This enunciation of the law has been upheld by the 
courts throughout this County and, we think, is un- 
questionably correct. The dedication of the streets and 
5 feet on the rear of the lots as designated on plat 
No. 2, while never having been formally accepted by 
the City of Vero Beach, appears to have been ratified 
and confirmed by the mortgagee in standing by and 
seeing lots sold according to the plat so filed tender- 
ing such dedication and by releasing from the lien of 
the mortgage the lots designated in that plat according 
to the description appearing on the plat, and likewise 
the mortgagee must be held to have concurred in and 
to be estopped from now questioning the dedication of 
the streets and 5 feet on the rear end of the lots shown 
on plat No. 1, although this plat does not in terms 
carry with it a dedication of that part of the property 
for the public use. The plat did, however, show the 
lots, blocks and streets by numbers and names and 
the mortgagee released the lots according to the de- 
scription appearing on the plat. , 

The record in this ease, however, does not disclose 
that like ratification and confirmation was indulged 
in by the mortgagee as to the dedication of streets 
and 5 feet off of the rear end of lots as shown on 
plat No. 3 and not shown on plat No. 1. We find no 
substantial evidence in the record supporting the con- 
tention that the complainant in anywise ratified the 
dedication as to the lands last above mentioned. 
Neither do we find any evidence of a formal ac- 
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attempted to have been made either by public use 
or on the record and, therefore, the proof falls short 
of the rule requiring that dedication as well as ac- 
ceptance thereof by the public or public authority 
must be shown. City of Miami vs. Fla. East Coast Ry. 
Co. 79 Fla. 539, 84 Sou. 726. 

“To constitute a dedication at common law 
there must be an intention on the part of the 
proprietor of the land to dedicate the same to 
public use; there must be an acceptance by the 
public; and the proof of these facts must be 
clear, satisfactory and unequivocal.” City of Mi- 
ami vs. F. E. C. Ry. Co., supra. 

The decree of the chancellor must, therefore, be 
reversed insofar as it applies to the streets and 5 feet 
off of the rear of the lots as shown and designated 
on plat No. 3 and not shown and designated on plat 
No. 1, with directions that the decree be reformed so 
as to conform to the conclusions reached in this opin- 
ion. It is so ordered. 

Reversed. 

WHITFIELD, P.J. and TERRELL, J., concur. 

ELLIS, C.J.. STRUM and BROWN, JJ., concur 
in the opinion and judgment. 

Opinion filed December 22, 1928. 

An appeal from the Circuit Court for Indian River 
County, Elwyn Thomas, Judge. 

C. P. Diamond and Guyte P. McCord, for Appel- 
lant; Vocelle & Mitchell, for Appellees. 


ANNIE BELLAMY, ANNIE 
IRENE BELLAMY and DAVIS 
BELLAMY, 
Plaintiffs in Error, 
v. SEMINOLE COUNTY. 
THE STATE OF FLORIDA, . 
Defendant in Error, 

Opinion filed December 20, 1928. 

A writ of error to the Circuit Court for Seminole 
County, W. W. Wright, Judge. 

DeCottes & Spencer, for Plaintiffs in Error; Fred 
H. Davis, Attorney General, and Roy Campbhell, As- 
sistant, for the State. 

ELLIS, C. J. 

The plaintiffs in error were jointly indicted for 
the murder of Albert Gardner in Seminole County on 
the 26th of June, 1927. Annie Bellamy was found 
guilty of murder in the second degree as principal 
of the first degree and the other two were found 
guilty of the same degree of murder but as principals 
of the second degree. 

They obtained a writ of error and seek a reversal 
of the judgment, first because of an error of the clerk 
in failing to place the name of one of the veniremen, 
who had been previously examined and found qualified 
to serve as a juror, upon a slip of paper and deposit 


it with slips containing the names of others in a 
hat from which eighteen names of persons were drawn 
to serve as grand jurors. 

That method of selecting a grand jury is prescribed 
by statute. See sec. 2777 Revised General Statutes 
1920. 

Twenty-seven of the original list of thirty-six per- 
sons were qualified to serve. Their names should all 
have been placed in a box or hat from which the 
names of eighteen were to have been drawn to serve 
as a grand jury. The name of one was omitted 
through error, so that twenty-six names went into the 
box or hat instead of twenty-seven. So the plaintiffs 
in error say that the indictment which was found 
against them by the grand jury drawn and selected 
in that manner was bad, illegal and constituted no 
valid accusation against them. 

Second, that the evidence was insufficient to sup- 
port the verdict. The evidence in this case was en- 
tirely circumstantial. There were no eye witnesses 
to the killing of Gardner, who was shot by some per- 
son or persons who used a shot gun. 

The rule as to the sufficiency of circumstantial 
evidence for conviction of crime has been stated sev- 
eral times by this court. In an opinion by Mr. Jus- 
tice Terrell in the case of Hall v. State, 90 Fla. 719, 
107 South. Rep. 246, the rule was stated as follows: 
“the circumstances when taken together must be of 
a conclusive nature and tendency, leading on the 
whole to a reasonable and moral certainty that the 
accused and no one else committed the offense charged. 
It is not sufficient that the facts create a strong prob- 
ability of and be consistent with guilt. They must 
be inconsistent with innocence.” See also Pate v. 
State, 72 Fla. 97, 72 South. Rep. 517; Cannon v. State, 
91 Fla. 214, 107 South. Rep. 360. 

A discusison of the facts would be of no benefit. 

We are of the opinion that the evidence did not 
measure up to the rule in such cases and was not 
sufficient in law to sustain the verdict, so the judg- 
ment is reversed. 

STRUM and BROWN, JJ., concur. 

WHITFIELD, P.J. and TERRELL, J., concur in 
the opinion and Judgment. 

BUFORD, J., dissents. 


D. J. HOBBS, 
Appellant, 
Vv. CHARLOTTE COUNTY. 
THE FIDELITY TRUST COMPANY; 
a Corporation, BEVERLEY SMITH, 
MASEL S. SMITH, RUSS LUMBER 
COMPANY, W. F. MOOCK, and 
WEST COAST LUMBER & SUPPLY 
COMPANY, a Corporation, 
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Appellees. 

Decision filed December 18, 1928. 

An appeal from the Circuit Court for Charlotte 
County, George W. Whitehurst, Judge. 

J. H. Hancock and Thomas J. Ellis, for Appellant; 
No appearance for Appellees. 

BUFORD, J. 

The appeal here is from an order entering a de- 
cree pro confesso and a final decree. The decree pro 
confesso was entered upon the theory that the answer 
of the defendant Beverley Smith presented a counter 
claim and therefore required an answer thereto from 
Hobbs the appellant. 

The answer of Smith fails to set up a counter 
claim and required no answer. Turner et al vs. Utley 
et al, 93 Fla. 910; 112 Sou. 837. 

The entry of decree pro confesso was error. The 
final decree against Hobbs based on the decree pro 
confesso is error. The Bill of Complaint, the answer 
of Hobbs and the replication thereto present an issue 
which demands adjudication in accordance with such 
evidence as may be adduced touching the same. 

Reversed. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


HOME SEEKERS REALTY COMPANY, a 
corporation, 
Plaintiff in Error, 
Vv. BROWARD COUNTY. 
MARY MOORE BEARDEN, a married 
woman, also known as MRS. E. M. 
BEARDEN, suing by her husband 
and next friend, E. M. BEARDEN, 
Defendant in Error, 

PER CURIAM. 

Mary Moore Bearden, plaintiff below, brought suit 
on the common counts against Home Seekers Realty 
Company and recovered a judgment in the sum of 
one thousand four hundred thirty-seven dollars fifty 
cents ($1437.50) together with interest and cost. 

It is contended here that the judgment should be 
reversed because no authority was shown to endorse 
the check sued on, that it is not shown that defendant 
received the money sought to be recovered, that there 
was a nonjoinder of parties defendant and for other 
causes. 

We have examined the records and briefs in this 
case and do not consider that any of these grounds 
are well supported. The judgment below is there- 
fore affirmed. 

Affirmed. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur. 


ELLIS, C.J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. — 


STATE ex rel. EUGENE OGLESBY, 
Plaintiff in Error, 
v. SEMINOLE COUNTY. 
C. M. HAND, Sheriff, 
Defendant in Error, 

ELLIS, C. J. 

Eugene Oglesby was charged with unlawfully at- 
tempting to take fresh water fish from Lake Monroe 
in Seminole County by means of a drag-line seine 
more than two hundred yards in length and was con- 
victed and sentenced to pay a fine of ten dollars 
with an alternative sentence of thirty days in jail in 
default of payment of the fine. 

While in custody of the sheriff under the judgment 
the petitioner applied for a writ of habeas corpus 
and moved for his discharge upon the ground that the 
act under which he was convicted was unconstitutional. 
The Circuit Judge before whom the writ was returned 
remanded the petitioner to the custody of the sheriff 
to abide the judgment of the County Court. Oglesby 
took a writ of error to that judgment. 

An attack is made upon the validity of Chapter 
11838, Laws of Florida 1927. 

The offense with which the accused was charged 
is denounced by Section 25 of the above named act, 
which prohibits the taking, or attempting to take, any 
fresh water fish from the fresh waters of the State 
by means of any device except hook and line, rod 
and reel, bob, spinner, or troll, unless specifically per- 
mitted by the act. Section 74 of the act provides for 
the punishment to be inflicted upon the person found 
guilty of violating any of the provisions of the act. 

It is contended that the act is bad because its title 
fails to express the different subjects covered by the 
act. 

The purpose of the act was to create the Depart- 
ment of Game and Fresh-Water Fish and the office of 
State Game Commissioner and to provide for the pro- 
tection and conservation of game, non-game birds, 
fresh-water fish and fur bearing animals. The title 
of the act is unnecessarily full. Its subject is set out 
in the first two lines: “AN ACT Relating to Game, 
Non-Game Birds, Fresh Water Fish and Fur-Bearing 
Animals”. The remainder of the title deals with the 
means or agencies through which the purpose of the 
legislation shall be developed and executed. 

The unnecessary or superfluous matter contained 
in the title is not calculated to deceive or mislead. 
While the title need not be an index to the contents 
of the act, it is not rendered bad by amplification to 
embrace matters germane to and properly connected 
with the general subject. See State ex rel. Moodie 
v. Bryan, 50 Fla. 293, 39 South. Rep. 929; State ex - 
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rel. Lamar v. Jacksonville Terminal Co., 41 Fla. 363, 
27 South. Rep. 221. 

Where all the provisions of an act are germane to 
the subject and are properly connected with it, the 
criticism that it violates constitutional provisions re- 
stricting each law to one subject is not well founded. 
Article III Sec. 16 Constitution. 

The provision forbids the legislature to embrace 
in one act two unconnected subjects. See Schiller v. 
State, 49 Fla. 25, 38 South. Rep. 766; Fine v. Moran, 
74 Fla. 417, 77 South. Rep. 533; Smith v. Chase, 91 
Fla. 1044, 109 South. Rep. 94. 

Only the subject and not matters properly con- 
nected therewith is required by the constitution to be 
expressed in the title to an act. See Hayes v. Walker, 
54 Fla. 163, 44 South. Rep. 747; Thompson v. State, 
66 Fla. 206, 63 South. Rep. 423; Ex parte Pricha, 
70 Fla. 265, 70 South. Rep. 406; Ex parte Gilletti, .70 
Fla. 442, 70 South. Rep. 446. 

Where the title of an act expresses its subject 
with sufficient certainty to give reasonable notice 
of matters dealt with by the act and of its scope and 
reasonably leads to inquiry as to its contents it is 
sufficient. See Lain v. Catts, 73 Fla. 735, 75 South. 
Rep. 47. 

There must be a plain case of violating the con- 
stitutional requirement before the court will nullify 
statutes as not being within the subject embraced in 
the title and of matter properly connected therewith. 
See Rushton v. State ex rel. Collins, 75 Fla. 422, 78 
South. Rep. 345; State ex rel. Terry v. Vestel, 81 Fla. 
625, 88 South. Rep. 477; Lewis v. Leon County, 91 Fla. 
118, 107 South. Rep. 146. 

Wide latitude must of necessity be allowed the leg- 
islature in its enactments of law. “The subject of 
an enactment may be as broad or restrictive as the leg- 
islature may determine in the absence of controlling 
organic provisions”. See Smith v. Chase, supra. 

The act deals with the subject of the conservation 
of fish and game in this State. Fish can and should 
be classed as game. See 8 Am. and Eng. Ency. Law 
1023. 

Blackstone, in writing of animals ferae naturae 
classes fish with fowls of the air, there being in nature 
no distinction between one species of wild animals and 
another. 2 Blackstone’s Com. 403. See also II Kent’s 
Com. 416. 

Fish within the waters of a State are a species 
of property commonly designated as wild game. See 
State v. Southern Coal Company, 71 W. Va. 470, 76 
S. E. Rep. 970, 48 L. R. A. (N.S.) 401, 26 C. J. 
594. 

In the case of People v. Truckee Lumber Company, 
116 Cal. 397, 48 Pac. Rep. 374, 39 L. R. A. 581, 58 
Am. St. Rep. 183, it is held that fish within the waters 
of a State constitute the most important part of that 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


species of property commonly designated as “wild 
game’, the general right and ownership of which is in 
the people of the State. The right to protect such prop- 
erty for the common use and benefit is one of the rec- 
ognized prerogatives of the sovereignty. This right of 
the State is abundantly sustained by the highest au- 
thority. McGready, v. Virginia, 94 U. S. 391, 24 L. 
Ed. 248; Geer v. State of Connecticut, 161 U. S. 519, 
40 L. Ed. 793, 16 Sup. Ct. Rep. 600. 

The act is not amenable to the criticism that it 
embraces more than one subject and matter properly 
connected therewith, because it creates a State De- 
partment of Game and Fresh-Water Fish and the 
office of State Game Commissioner and prescribes 
his powers, duties and compensation and provides for 
the appointment of a “Wild Life Conservation Com- 
mission” and prescribes its duties. All such matters, 
as well as those which prohibit fishing and hunting 
without license as those regulating the method or 
means by which wild animals or fish may be cap- 
tured and providing penalties for violating the act, 
are proper provisions in connection with the subject. 

It is no constitutional objection to an act that 
the legislature has provided in it for unnecessary, 
cumbersome, expensive and complicated machinery for 
the execution of the idea which constitutes the sub- 
ject of the legislation. Such criticism may go to the 
wisdom but not the power of that body of law makers. 
It might have divided the subject into as many parts 
as there are species of wild game to be conserved and 
provided cumbersome and expensive machinery for the 
execution of the statute in each case—but that it puts 
all species of “wild life’ under the jurisdiction of 
one agency of the government in one act is more to 
be commended than adversely criticised. That it pro- 
vides too much machinery, too many officers, agents, 
deputies, etc. and vests them with too many and va- 
ried powers, goes to the judgment of those who make 
the laws for the State, but not to their power in 
legislature assembled. 

It is contended that the act is bad because while 
it purports to be a general law it contains provisions 
that are local in character and application; that it is 
discriminatory and unreasonable destroying uniform- 
ity of application and attempts to delegate legislative 
powers to the three different agencies: The State 
Game Commissioner, The Wild Life Conservation Com- 
mission and the Department of Game and Fresh-Water 
Fish. 

The Department of Game and Fresh-Water Fish 
and The State Game Commissioner constitute one and 
the same agency with all the functions, powers and 
emoluments in the latter. The Wild Life Conserva- 
tion Commission is brought into existence by Section 
4 of the act. It consists of one person from each 
congressional district. They serve without compen- 
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sation and their qualifications are to “have intimate 
knowledge of wild life’. The phrase presumably re- 
fers to fish and game habits and habitat. The powers 
of the Commission seem to be advisory only. 

Section 1 of the act defines Fresh Water to be 
all lakes, rivers, canals and creeks and other fresh 
waters up to the “mouths” of such waters where they 
empty into salt water or where signs are placed by 
the State Game Commissioner marking the mouth of 
the river. Lake Okeechobee; The St. Johns River 
from its mouth as far south as Volusia Bar, including 
Doctors Lake and Lake George; Carrabelle and New 
Rivers in Franklin County; The Suwannee River as 
far north as the forks forming the east and west 
passes and the Wacasassa river as far north as the 
mouth of Cow Creek are excepted from the lakes and 
rivers defined to be fresh waters. 

Section 25 makes it unlawful to take or attempt 
to take any fresh water fish from the fresh waters 
of the State by means of any device except hook and 
line, rod and reel, bob, spinner or troll, unless specific- 
ally permitted by the act. The section then proceeds 
to make special provision for the use of other means 
for catching certain kinds of fish in the Apalachicola 
and Chattahoochee rivers, for the catching of sturgeon 
during certain months and shad in St. Mary’s river 
during the open season and for the catching of shad, 
mullet and suckers during the open season with nets 
on permits to be issued by the State Game Commis- 
sioner. It also makes provision for the use of nets 
of certain lengths and mesh size, or such as the State 
Game Commissioner may prescribe, in Lake Kissim- 
mee, Lake Jackson, Lake Marion, Lake Lizzie, Lake 
Alligator in Osceola County, Lake Ocheesee in Jackson 
County and Alapaha River in Hamilton County during 
the open season. 

Section 35 prescribes the open season for fresh 
water fish but the provisions of the act do not apply 
to the waters named as exceptions in the first section. 
Several sections of the act, dealing with the taking 
of fresh water fish and the transportation and sale 
of them, exclude certain fresh waters of the State 
from its provisions. So that fishing in such waters 
during the open season, or at other times, is not reg- 
ulated by the provisions of the act except in those in- 
stances where the State Game Commissioner may pre- 


scribe the size of the mesh and length of net to be 


used. 

It is argued that on account of these and like pro- 
visions discriminations are made against persons liv- 
ing in different sections of the State who desire to 
engage in fishing as a business and whose supply of 
fish is in the waters not excluded by section one and 
other sections; that petitioner is one of such persons 
discriminated against and is competent to raise the 
point. 


Assuming that the exclusion of certain fresh water 
lakes and rivers from all others in the state to which 
the provisions of the act do apply is a classification 
of waters as to fishing rights, it operates as no dis- 
crimination against persons. And it is entirely within 
the range of legislative discretion that conditions exist 
in the location of the waters excluded and the waters 
themselves which make it advisable within legislative 
wisdom to exclude them from the provisions of the 
act. Such is the doctrine held in State ex rel. Clark- 
son v. Philips, 70 Fla. 340, 70 South. Rep. 367; Harper 
v. Galloway, 58 Fla. 255, 51 South. Rep 226. 

We have examined all the cases cited by counsel in 
his able brief but we do not agree with his theory. 
We hold that the exception in favor of Confederate 
soldiers is a classification of individuals which under 
the legislative policy of this State and judicial utter- 
ances in other cases is reasonable and does not render 
the act amenable to the criticism of unlawful discrimi- 
nation. 

Finding no error the judgment is affirmed. 

STRUM and BROWN, JJ., concur. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 


FRANK EDGE, 
Plaintiff in Error, 
v. WALTON COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
ELLIS, C.J. 

Frank Edge was convicted of breaking and entering 
the Walton County Court House with the intent to 
steal the property of another of the value of less than 
fifty dollars. 

The court house was broken into on the night of 
September 26, 1927, and an old gun taken away. The 
next morning the accused reported the matter to the 
janitor and said that during the night someone ap- 
peared on the court house grounds and when he hailed 
him and ordered him to stop the person dropped the 
gun and Edge recovered it and later carried it to 
his house. Not knowing what to do with it or where - 
it came from except that it had been in the possession 
of one who acted suspiciously when Edge called to 
him, he reported the matter to the janitor. 

It is not clear why Edge was on the court house 
grounds that night except that he had voluntarily 
offered to keep the fresh cement in a newly erected 
monument on the grounds wet during the night. It is 
advisable or customary to keep new cement work 
wet until the cement “sets”. 

The possession by a person of property which has 
been recently stolen from a building may be sufficient 
if unexplained to warrant a conviction of such person 
of the crime of entering the building with intent to 
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steal. See Tilly v. The State, 21 Fla. 242. 

There is however no presumption of law flowing 
from the unexplained possession of goods recently 
stolen that the possessor stole them. It is only when 
such possession is unexplained that guilt may be in- 
ferred as a matter of fact by considering such unex- 
plained possession in connection with all the other 
circumstances of the case. See Rimes v. State, 36 
Fla. 90, 40 South. Rep. 180; Kilcrease v. State,—Fla., 
—; 117 So. 862. 

An important circumstance to be considered in 
this case is the prompt reporting of the incident which 
the accused said occurred on the court house grounds 
that night and the voluntary production by him of the 
gun which he said he recovered and which was al- 
leged to have been stolen. Such circumstance is cer- 
tainly not consistent with a desire to appropriate the 
property, claim it as his own or conceal it. If larceny 
was the purpose of entering the house the voluntary 
reporting of the supposed incident in which the ac- 
cused recovered the gun and immediate production 
of it by him negatives the idea of any purpose to steal 
it. If there was no purpose to steal the gun there was 
a failure to prove the intention with which the house 
was entered. . 

The accused was not found in possession of the 
property in the sense that he had it secreted and some 
one else discovered it. He voluntarily reported it to 
the authorities. 

His account of how he acquired it may not have 
been believed by the jury and the account may have 
been neither reasonable nor plausible but the fact 
inconsistent with the idea of larceny remains, viz: 
that he voluntarily produced the property and dis- 
claimed any title or interest in it. 

The evidence is not sufficient to sustain the ver- 
dict, so the judgment is reversed. 

STRUM and BROWN, JJ., concur. 

WHITFIELD, P.J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 


HAL T. STOY and JOHN C. FRAZURE, 
composing the firm of and trading 
as STOY & FRAZURE, 
Plaintiffs in Error, 
Vv. DADE COUNTY. 

R. H. BERG, 

Defendant in Error. 
TERRELL, J. 

This is an action to recover a commission for selling 
real estate. The declaration was in eight counts, 
two to six inclusive being the common counts and seven 
and eight being special counts. A demurrer to the 
declaration was overruled and a trial resulted in a ver- 
dict and judgment for the plaintiff in the sum of 


Three Thousand Seven Hundred Fifty Dollars and 
cost. Writ of Error was taken to that judgment. 

It is contended here that both the common and 
the special counts in the declaration are defective, that 
the evidence is insufficient to show a contract to sell 
and that the trial court erred in certain charges to 
the jury. 

We have examined the record and we think it dis- 
closes that there was a contract between the plaintiff 
and defendant for the sale of the real estate in ques- 
tion, the terms of which were expressed in the tele- 
gram of July 22, 1925, the same being exhibit “J” 
of the declaration, as follows: 

1925 Jul 22 PM 12 09 

JNC313 84 
SANFORD FLO 22 114la 
STOY AND FRAZURE 1707 
MIAMI FLO 
REPLYING YOUR WIRE TWENTY SECOND 
WILL REQUIRE FIVE THOUSAND DOLLAR 
BINDER STOP PURCHASER TO TAKE SUB- 
JECT TO FIFTEEN THOUSAND DOLLAR 
MORTGAGE STOP ADDITIONAL TWENTY 
THOUSAND DOLLARS CASH ON DELIVERY 
STOP BALANCE MY EQUITY MUST BE 
PAID OVER A PERIOD OF TWO YEARS 
FOUR EQUAL SEMI ANNUAL PAYMENTS 
INTEREST EIGHT PER CENT STOP WILL 
ONLY ALLOW FIFTEEN DAYS TO CLOSE 
‘DEAL STOP THIS PROPERTY HAS BEEN 
SOLD TWICE AT THIS PRICE AND FIRST 
FIVE THOUSAND DOLLAR BINDER TO 
REACH ME SUBJECT TO THESE TERMS 
GETS PROPERTY 
R H BERG. 

The contract for sale was therefore not an ex- 
clusive but a qualified one, the plaintiff below, de- 
fendant in error here, being put on notice that the 
“first five thousand dollar binder to reach me sub- 
ject to these terms gets property”. It is true that on 
the same date as the foregoing telegram plaintiff 
wired defendant that the terms thereof were accepted 
and that check for five thousand dollars and contract 
for execution were being forwarded but the uncon- 
tradicted evidence in the record shows that before 
these reached the defendant he had closed the sale of 


the property and had accepted the binder of another 


party which he was at liberty to do under the terms 
of his telegram as above quoted. 

For these reasons the judgment below is reversed 
and a new trial awarded. 

Reversed. 

WHITFIELD and BUFORD, JJ., concur. 

ELLIS, C.J., STRUM and BROWN, JJ., concur 
in the opinion and judgment. 

Opinion filed December 22, 1928. 
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A writ of error to the Circuit Court for Dade 
County, H. F. Atkinson, Judge. 

Price, Price, Kehoe & Kassewitz for Plaintiffs in 
Error; Collins & Collins for Defendant in Error. 


B. A. LOPEZ, 
Plaintiff in Error, 
v. PALM BEACH COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 

The plaintiff in error was convicted in the Criminal 
Court of Record of Palm Beach County, Florida, under 
an information in the following language, to-wit: 

“In the Name and by Authority of the State 
of Florida; W. E. Roebuck, County Solicitor 
for the County of Palm Beach, prosecut- 
ing for the State of Florida in the said County 
under oath, information makes that B. A. Lopez 
of the County of Palm Beach, and State of Flor- 
ida, on the 19th day of March in the year of our 
Lord, one thousand nine hundred and twenty-six 
in the County and State aforesaid, did then and 
there designedly and by false pretense and with 
intent to defraud the City of West Palm Beach, 
a municipal corporation organized and existing 
under the laws of the State of Florida, obtain 
from the said City of West Palm Beach aforesaid, 
one certain bank check or order for money in the 
sum of Eight Thousand two hundred eighty-nine 
and 63/100 ($8,289.63) Dollars, lawful money of 
the United States of America, of the goods, prop- 
erty and chattels of the said City of West Palm 
Beach aforesaid, that is to say that the said B. A. 
Lopez falsely and fraudulently represented unto 
the said City of West Palm Beach aforesaid that 
there was still due to the said B. A. Lopez from 
the said City of West Palm Beach aforesaid, the 
sum of Eight thousand two hundred eighty-nine 
and 63/100 ($8289.63) Dollars on account of cer- 
tain material and labor furnished to the said City 
of West Palm Beach aforesaid, with ten (10%) 
profit-to the said B. A. Lopez, used in beautifying 
and improving the Central School grounds of the 
West Palm Beach School, and the said City of 
West Palm Beach aforesaid, acting by and 
through the officials thereof, believed said rep- 
resentations and pretenses to be true and relied 
upon same and by reason of said representations 
and pretenses did then and there give to the said 
B. A. Lopez the said bank check or order for 
money, that in truth and in fact there was not due 
to the said B. A. Lopez the said sum of Eight 
thousand two hundred eighty-nine and 63/100 
($8289.63) Dollars upon account of said material 
and labor furnished, together with ten (10%) 
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percent profit thereon, that the said B. A. Lopez 
when making such representations and pretenses 
aforesaid, then and there well knew the same were 
false when he so made them and that the said 
B. A. Lopez, knowing the same to be false, did 
then and there knowingly, willfully and inten- 
tionally make said representations and pretenses 
with intent then and there to defraud the said 
City of West Palm Beach aforesaid, contrary to 
the form of the Statute in such case made and 
provided, and against the peace and dignity of 
the State of Florida.” 
and sued out writ of error. ; 

There are a number of questions presented by the 
assignments of errors in this case, but it is only neces- 
sary for the Court to consider the question which 
was raised by motion in arrest of judgment. The in- 
formation upon which the plaintiff in error was con- 
victed is fatally defective and, among other things, 
is so defective in that it is not alleged in the infor- 
mation that the bank check or order for money was 
delivered to Lopez by the City of West Palm Beach 
by reason of the City of West Palm Beach having © 
been deceived by the false representations alleged to 
have been made by Lopez and being deceived by them. 
The information charges that “Said City of West Palm 
Beach aforesaid, acting by and through the officials 
thereof, believed said representations and pretenses 
to be true and relied upon the same and by reason 
of said representations and pretenses did then and 
there give to the said A. B. Lopez the said bank check 
or order for money’. The information does not al- 
lege that the City of West Palm Beach or its officials, 
or either of them, were deceived by the false represen- 
tations alleged to have been made. In Pruitts vs. 
State, 75 Fla. 448, 78 Sou. 425, this Court say: 

“An indictment charging the defendant with 
obtaining money under false pretenses should di- 
rectly and clearly allege that the persons from 
whom the money or other thing of value was 
received was deceived by the false pretense or 
false token. Deception is an essential element 
of the statutory crime of obtaining money under 
false pretenses, and should not be left to in- 
ference in an indictment charging such an of- 
fense.” 

The information does not allege any causal con- 
nection between the alleged false pretense and the al- 
leged loss and, on the contrary, the allegations of the - 
information show that there could have been no cau- 
sal connection between the alleged false pretense -and 
the loss and that there was no natural connection 
between the two. 

The City of West Palm Beach could not lawfully 
be required to furnish material and labor to be used 
in beautifying and improving the grounds of a County 
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public school within such municipality. See Brown vs. 
City of Lakeland, 61 Fla. 508, 54 Sou. 716; Monroe 
vs. Reeves, 71 Fla. 612, 71 Sou. 922. 

In Clifton vs. State, 76 Fla. 244, 79 Sou. 707, this 
Court say: 

“An indictment against one for obtaining mon- 
ey by false pretenses should allege the connection 
or relation between the representation or state- 
ment and the delivery of the property by the 
prosecutor, when it does not appear that there is 
a natural connection between the two. 

“A false statement or representation of a fact 
hy one person to another for the purpose of ob- 
taining property from the latter, must be of such 
nature or character as that if the fact was as 
represented it would place upon the latter a duty, 
obligation or desire to part with the property de- 
manded. This is the so-called causal relation be- 
tween the representation or statement and the 
delivery of the property and is an essential ele- 
ment of the crime of obtaining money or prop- 
erty by false pretenses. 

“In an indictment for obtaining property by 
false pretenses it is not sufficient to allege mere- 
ly that the defendant’s statement or representa- 
tion induced the prosecutor to part with his prop- 
erty, but the causal relation must either appear 
because of the natural connection between the 
statement and the delivery of the property or it 
must be alleged specifically. 

“Public boards or commissions charged by 
law with disbursing public.moneys have no lawful 
authority to part with the public money in their 
charge except for the purposes designated by law. 
A statement of fact, therefore, made to such board 
which does not place upon the board. under the 
law the duty or obligation to disburse the public 
fund or a portion of it in their charge cannot in 
law be the subject of a false representation so 
as to constitute the crime of obtaining money 
or property by such means,” 

The record discloses that “Central School grounds 

of the West Palm Beach School” was public school 

property belonging to the County of Palm Beach. 
The motion in arrest of judgment should have been 

granted. 

The judgment is reversed. 

Reversed. 

WHITFIELD, P.J. and TERRELL, J., concur. 

STRUM and BROWN, JJ., concur in the opinion 

and judgment. 

ELLIS, C. J. takes no part. 

Opinion filed December 22, 1928. 

A writ of error to the Criminal Court of Record 

for Palm Beach County, A. G. Hartridge, Judge. 

Abbott & Gaulden and Fred M. Valz, for Plaintiff 


in Error; Fred H. Davis, Attorney General, and H. E. 


Carter, Asistant, for the State. i 


STATE OF FLORIDA, ex rel, 
Plaintiff, 
Vv. ORIGINAL. 
NATHAN MAYO, 
Defendant. 
PER CURIAM. 

The alternative writ issued herein commands the 
Commissioner of Agriculture to affix his official seal 
to and to deliver an alleged deed of conveyance of land 
that has been signed by the Trustees of the Internal 
Improvement Fund. See Section 173, Revised Gen- 
eral Statutes 1920, Section 205, Compiled General 
Laws 1927. The respondent avers that the said trus- 
tees have directed him to cancel the undelivered in- 
strument. 

It appears by the alternative writ that the land is 
in Palm Beach County, Florida, and by the answer 
that it is an island in Lake Worth, which lake the 
Court knows is a tidal water. If the authority of the 
Trustees of the Internal Improvement Fund to sell 
such island is not subject to the limitations contain- 
ed in Sections 1056-7, Revised General Statutes, so 
that a sale of such an island may be made only “after 
giving notice by publication” as prescribed and for the 
purpose stated in the law, which publication does not 
appear to have been made, no right of the relator to 
have the respondent attach the seal of his office 
to and to deliver an alleged deed signed by the Trustees 
of the Internal Improvement fund purporting to con- 
vey the island, appears, since the discretionary au- 
thority of the trustees in acting for the State author- 
izes the trustees under the circumstances stated in 
the answer, to rescind the tentative sale of the island 
so peculiarly conditioned and situated with reference . 
to public rights in the navigable and tidal waters of 
the State; and the alternative writ requiring the re- 
spondent to affix his official seal to and to deliver 
such alleged deed of conveyance should be, and is here- 
by quashed. 

ELLIS, C. J.. WHITFIELD, TERRELL, STRUM 
and BUFORD, JJ., concur. 

BROWN, J., concurs in the result. 

Opinion filed December 22, 1928. 

A case of original jurisdiction. 

Fred M. Valz and Chas. R. Pierce, for Relator; 
Fred H. Davis, Attorney General, and Wideman & 
Wideman, for Respondent. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY, A 
FOREIGN CORPORATION, 
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Appellant, 
v. FRANKLIN COUNTY. 
S. B. BENNETT, WILLIAM H. 
BENNETT, and DOTHAN NATIONAL 
BANK, 
Appellees. 
BUFORD, J. 

The appeal in this case is from an order sustain- 
ing in part a demurrer to a bill of complaint. 

In short, the allegations of the bill of complaint 
are that Bennett Construction Company contracted 
with the State Road Department of Florida to con- 
struct a certain road and United States Fidelity & 
Guaranty Company made surety bond for the faithful 
performance of the contract. Bennett Construction 
Company failed to perform its contract and the same 
was declared forfeited by the State Road Department 
and the surety company was advised that it would be 
required to make good the conditions of its surety 
bond. Bennett Construction Company on the 11th 
day of November, 1926, is alleged to have been in- 
debted to the First National Bank of Atmore, at At- 
more, Alabama, in the sum of $2150.00 and as evidence 
of such indebtedness did make and deliver to the said 
bank its certain promissory notes, one due February 
1, one due March 1, one due April 1, one due May 1, 
one due June 1 and one due July 1, all in 1927, for 
the sum of $300 each, and one due August 1, 1927, for 
$350, and to secure the payment of these notes exe- 
cuted a mortgage on certain mules and horses and some 
other equipment, and, thereafter, Bennett Construc- 
tion Company, being indebted to ;Dothan National 
Bank of Dothan, Alabama, made a second mortgage 
creating a lien on a part of the same property de- 
scribed in the first mortgage. That the contract was 
made with the State Road Department on the 14th 
day of August, 1926, and that the surety company 
executed the bond on that date to guarantee the faith- 
ful performance of the contract by the Bennett Con- 
struction Company. That on the 29th day of January, 
1927, the State Road Department notified the surety 
company that the contract had been declared forfeited 
so far as the Bennett Construction Company was con- 
cerned and thereupon the surety company undertook 
to complete the contract. The agreement of idemni- 
ty contained the following clause: 

“That for the better protection of the said 
Company, and as of the date thereof, the said 
Principal does hereby assign, transfer and convey 
to the said Company, all right, title and interest 
in and to all the tools, plant equipment and mate- 
rials of every nature and description that said 
Principal may now or hereafter have upon said 
work, or in or about the site thereof, including 
as well materials purchased for or chargeable 
to said contract, which might be in process of 
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construction, or storage elsewhere, or in trans- 
portation to said site, hereby assigning and con- 
veying also all rights in and to all sub- 
contracts, which have been, or may hereafter 
be entered into, and the materials embraced there- 
in, and authorizing and empowering said Com- 
pany, its authorized agents or attorneys, to enter 
upon and take possession of such tools, plant 
equipment, materials and subcontracts, and en- 
force, use and enjoy such possession upon the fol- 
lowing conditions, viz: This assignment shall be 
in full force and effect as of the date hereof, 
should the said Principai fail, or be unable to 
complete the said work in acordance with the 
terms of the contract covered by said bond, or in 
the event of any default on the part of the said 
Principal under the terms of said contract.” 
That when the notes made to the First National Bank 
of Atmore became due the surety company paid the 
first six notes on the due date thereof respectively, 
but took no assignment of the mortgage until at, or 
about the time that it paid the last note for $350.00 and 
that prior to the payment of any of the notes, the 
surety company had taken possession of all the prop- 
erty described in the mortgage. During all this time 
Dothan National Bank held its second mortgage and 
it is not alleged that Dothan National Bank had any 
notice that the lien created by the first mortgage 
in favor of First National Bank of Atmore was being 
retained in full force and was not being reduced by 
the amount of the payments of the notes as they be- 
came due, nor that its security as a second lien holder 
was not being enhanced by reason of the payments 
made in satisfaction of the condition of the first mort- 
gage. 

There was a demurrer to the amended bill of com- 
plaint, which demurrer was sustained in part by an 
order of the court, as follows: 

“It is hereby ordered, adjudged and decreed 
that the demurrer of the defendant be sustained 
to the amended bill of complaint as to that part 
thereof whereby complainant seeks to be sub- 
rogated to the rights of the National Bank of 
Atmore, Atmore, Alabama, and seeks foreclosure 
of the first mortgage to enforce the collection of 
the first six (6) promissory notes declared upon 
in foreclosure as against the Dothan National 
Bank. As to the bill of complaint as a whole and 
as to all other parts of the bill, the demurrer 
is hereby overruled.” 

The question of subrogation in this case is between 
Dothan National Bank and the surety company and is 
not between the mortgagor, Bennett Construction 
Company, and the surety company. We quote, with 
approval, from 25 R. C. L. page 1313, as follows: 

“The doctrine of subrogation is generally con- 
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sidered to have been derived, and the term itself 
borrowed from the civil law, though some authori- 
ties regard the Roman law as its source. How- 
ever this may be, it has long been an established 
branch of equity jurisprudence. It does not owe 
its origin to statute or custom, but it is a creature 
of courts of equity, having for its basis the do- 
ing of complete and perfect justice between the 
parties without regard to form. it is a doctrine 
therefore which will be applied or not according 
to the dictates of equity and good conscience, and 
considerations of public policy, and will be allowed 
in all cases where the equities of the case demand 
it. It rests upon the maxim that no one shall 
be enriched by another’s loss, and may be invoked 
wherever justice demands its application, in op- 
position to the technical rules of law which lib- 
erate securities with the extinguishment of the 
original debt. The right to it depends upon the 
facts and circumstances of each particular case, 
and to which must be applied the principles of 
justice.” i 

In Boley vs. Daniels, 72 Fla. 121, 72 Sou. 644, this 

court say: 

“When a first mortgage lien existing against 
real estate is paid off, the lien of a second mort- 
gage thereupon becomes at once, by operation of 
law, a first lien on the property; and this first 
lien, and the right to enforce it as such, are vested 
rights. 


Courts of equity will not apply the doctrine 
of subrogation where to do so would be to de- 
prive a party of a legal right. Rice v. Winters, 
45 Neb. 517, 638 N.W. 830; Ft. Dodge Bldg & 
Loan Ass’n. vs. Scott, 86 Iowa 431, 53 N.W. 
283; Kitchell v. Mudgett 37 Mich. 81; Receivers 
of New Jersey Midland Ry. Co. vs. Wortendyke, 
27 N. J. Eq. 658; Holt vs. Baker, 58 N. H. 276.” 


It appears that the learned chancellor entertained 
the view that the case as presented by the bill of com- 
plaint of the surety company showed that it had paid 
six notes secured by the first mortgage without any 
intimation to the holder of the second mortgage that 
the right of subrogation would be claimed and without 
any intimation that the lien was to be retained to 
secure the repayment of the notes so paid and that 
under these conditions the security embraced in the 
second mortgage became enhanced in value and such 
enhancement in value became and was a vested right 
in the holder of the second mortgage and that upon 
the assignment of the first mortgage to the surety 
company as and when alleged in the bill of complaint, 
it could only be held as security for the note then un- 
paid in the sum of $350.00 as against the rights of the 
holder of the second mortgage. In this conclusion the 


chancellor appears to have been correct. The decree 
should be affirmed and it is so ordered. 

Affirmed. 

WHITFIELD, P.J. and TERRELL, J., concur. 

STRUM J., concurs in the opinion and judgment. 

ELLIS, C. J... BROWN, J., dissents. 

Opinion filed December 22, 1928. 

An appeal from the Circuit Court for Franklin 
County, J. B. Johnson, Judge. 

Parker & Parker for Appellant; R. Don McLeod. 
Jr., for Appellees. 


JACK PRYOR, J. W. SAMPLE, DORA 
SAMPLE, MART SAMPLE, H. D. 
CORWINE, individually and as 
Trustee, BIRDIE CORWINE, his 
wife, and R. E. L. PRYOR, 

Appellants, 

POLK COUNTY. 

OAK RIDGE DEVELOPMENT CORPORA- 
TION, a Corporation, 

Appellee. 
BUFORD, J. 

A bill of complaint was filed in the Circuit Court 
of Polk County to rescind a purchase and sale of cer- 
tain lands. The bill alleges in substance that R. E. L. 
Pryor and some other person, unnamed, procured an 
option from the owners to purchase said lands for $83,- 
700.00. That Pryor and his associates were unable to 
finance the deal and thereupon Pryor organized a cor- 
poration under the laws of the State of Florida under 
the name of Oak Ridge Development Corporation and 
sold stock in that corporation to certain individuals 
who are now owners of such stock. That the corpora- 
tion was formed and the stock therein sold for the 
purpose of purchasing the property upon which Pryor 
and his associates held the option. That Pryor was a 
stockholder in the corporation and acted for and in 
behalf of the corporation in consummating the pur- 
chase of the lands. That Pryor represented to the 
stockholders of the corporation that the lands could 
not be purchased for less than $83,700.00 and pro- 
cured Jack Pryor, one of the defendants, to make the 
same statement to one of the stockholders of the cor- 
poration prior to the closing of the deal, when in truth 
and fact, the said R. E. L. Pryor was to receive a sum 
of money and did receive a. large sum of mon- 
ey as his commission and also received certain 
notes as commission, all of which he retained and did 
not divulge to the corporation or its stockholders. The 
bill alleges that this action on the part of R. E. L. 
Pryor who, it is alleged, was agent for the corpora- 
tion and its stockholders, and of Jack Pryor, who was 
part owner of the lands involved and represented the 
other owners, constituted a fraud on the corporation 
and its stockholders, because of which the purchase 
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and sale should be cancelled and rescinded and the 
consideration received by the vendors returned to the 
vendees. By implication, it is alleged in the bill that a 
compromise has been heretofore effected between the 
parties in the following language: 

“That the defendants in this suit will set up 
as a defense that there has been a compromise 
and that the land has been deeded back to the 
defendants, with the exception of two (2) lots, 
in consideration of the satisfaction of the fifty- 
six thousand seven hundred dollar ($56,700.00) 
mortgage securing notes for fifty-six thousand 
seven hundred dollars ($56,700.00) made and 
executed by the complainant corporation as evi- 
dence of the amount of the unpaid purchase price 
and the surrender of said notes, but the com- 
plainant corporation says that at the time this 
transaction look place it was without knowledge 
of the fraud. A copy of the Satisfaction of Mort- 
gage and the Deed are attached hereto and made 
a part of this bill.” 

It is also alleged that the complainants in the court 
below have demanded the return of all the purchase 
price and have tendered to the defendants deed em- 
bracing all the lands, except two (2) lots which had 
been sold and released from the mortgage. 

A demurrer was filed by R. E. L. Pryor and separ- 
ate demurrer was filed by the other defendants. The 
demurrers were each overruled and from such orders 
the appeal was taken. 

There is no allegation or intimation in the bill 
of complaint that the character of the lands involved 
in the litigation was not inspected by the Oak Ridge 
Development Corporation, or its stockhilders. There 
-is no allegation or intimation in the bill of complaint 
that any false representation was made by any of the 
owners selling the lands to the corporation as to any 
existing fact which affected the value of the lands. 
There is no allegation in the bill of complaint that the 
complainants, or any of them, were deceived by the 
vendors of the lands as to any existing fact regarding 
the location, condition or title to the lands which would 
in anywise affect its value. 

Cancellation and rescission is sought upon the sole 
ground that R. E. L. Pryor while acting as agent for, 
and a stockholder of, the purchasing corporation.and 
its stockholders made false statements in regard to 
commissions which he was to receive and made a se- 
cret profit out of the transaction, and that he pro- 
cured one of the vendors representing himself and 
other vendors, to make a like statement to one of the 
stockholders of the corporation, representing himself 
and other stockholders. 

The deed conveying the lands from Corwine and 
wife was dated October 8th, 1925. The mortgage bore 
the same date. Nine Thousand, Four Hundred Fifty 
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Dollars ($9,450.00) was due one year from date. The 
satisfaction of mortgage referred to in the bill of com- 
plaint appears to be dated December 30th, 1926. The 
suit was filed October 24th, 1927. 

It will be observed again that R. E. L. Pryor, as 
is alleged in the bill, held a contract for the purchase 
of the lands dated July 12th, 1925, for and at the 
price of Eighty-three Thousand, Seven Hundred Dol- 
lars ($83,700.00). 

The bill does not allege that there was, at the 
time the alleged false representations were alleged to 
have been made, any contract or agreement between 
the owners of the property and R. E. L. Pryor that 
R. E. L. Pryor was to receive any commission on the 
purchase price of said land in case of sale. 

In our opinion, the bill does not state a case auth- 
orizing cancellation and rescission of the contract. 
The bill shows upon its face that the corporation and 
its stockholders had notice that Jack Pryor was a part 
owner and vendor of the lands. Therefore, that he 
was not acting in any fiduciary relation with the ven- 
dees and that the vendees were not in position to in- 
quire of him and his associates what would be done 
with the proceeds of the sale and that he, Jack Pryor, 
was under no legal obligation to advise the vendees 
whether or not commissions would be paid by the ven- 
dors. Of course, a moral obligation rested on him if 
he spoke at all, to speak the truth, but his statement, 
whatever it might have been, in regard to this par- 
ticular matter, could have constituted no legal fraud 
on the vendees. 

The case of R. E. L. Pryor is different. Assuming 
that the allegations of the bill are true, and the demur- 
rers admit such allegations to be true, R. E. L. Pryor 
occupied a fiduciary relation toward the corporation 
and its stockholders, which bound him to give to the 
corporation and such stockholders the true facts in 
regard to the transaction and which precluded him 
from making a secret profit. If he did so deceive his 
principal and associates and did receive a secret profit, 
their remedy is at law or by a suit in Equity for an 
accounting and not by a suit in Equity to rescind the 
contract because of the fraud and deception practiced 
by its agent and associate. 

In Harrington vs. Rutherford, 38 Fla. 321, 21 Sou. 
283, the court say: 

“As a general rule, fraud can not be predicated 
on a mere promise not performed. As stated in 
one case, ‘to be available there must be a false as- 
sertion in regard to some existing matter by which 
a party is induced to part with his money or his 
property. In morals the failure to perform a prom- 
ise may be without excuse or justification, but 
in law false representations to authorize the re- 
scission of a contract must be made in regard to 
existing facts’. Perkins vs. Lougee, 6 Neb. 220. 
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The authorities establish the rule that ordinarily 
a promise to do something in the future, though 
made by one party as a representation to induce 
another to enter into a contract, will not amount 
to a fraud in a legal sense, though the promise, 
subsequently and without excuse be broken and un- 
fulfilled.” 

In Gardner vs. Knight, an Alabama case, report- 
ed in 27 Sou. 298, in discussing grounds for the re- 
scission of a deed, the court say: 

“When a bill to cancel a deed contains aver- 
ments that the consideration for the conveyance 
was an agreement to support the grantor and to 
make improvements on the land, and the deed, as 
set out in the bill, contains similar recitals, a 
further averment in the bill that the grantee took 
advantage of grantor’s infirmities and procured 
the execution of the deed without consideration, 
is contradictory and affords no ground for relief. 

In Ripey vs. Cronan, et al., Ky. Court of Appeals, 
reported 115 S. W. 791, the court say: 

“A real estate broker can not be held liable 
for representing to an intending purchaser that 
the owner would not accept less than the sum nam- 
ed by the broker for the premises, though the 
owner had in fact agreed with him to sell at a 
lower figure, in the absence of any confidential 
relation between the broker and intending pur- 
chaser or fraud to prevent inquiry or investiga- 
tion by such purchaser.” 

To the same effect is McLeannan vs. Investment 
Exchange Co., et al., (Missouri), 156 S. W. 730. 

We must bear in mind that the alleged fraud com- 
plained of in this case was only the fact that the agent 
and associate of the vendees made a secret profit on 
the sale and purchase of the lands and deceived his 
principal and associates in regard thereto and that one 
of the vendors, representing himself and other own- 
ers, made a false statement in regard to that fact. 
Had the statement made been true, the fact would 
have added nothing to the value of the land and that 
it was false took nothing from the value of the land. 
The complainants certainly could not be heard to say 
that having inspected the land, they bought it at what 
appeared to them to be its value of $83,700.00 and that 
they would not have bought it at a lesser price. It ap- 
pears only reasonable that they would have been more 
anxious to acquire the property at a price less the 
commission paid R. E. L. Pryor than they would have 
been to purchase the property paying the price in- 
cluding the commission. There is no allegation in the 
bill that the price at which the land was purchased 
was excessive, or not a fair price at the time and 
place of the purchase and sale. 

The misrepresentation to constitute ground for re- 
scission must have been an inducement to the contract, 


otherwise it will be no ground for avoiding it. 13 C. 
J. 390. 

In Crooker et al. vs. White et al, 162 Ala. 476, 50 
Sou. 227, the court say: 

“To amount to fraud, authorizing! equity to 
rescind a contract the misrepresentation must re- 
late to a fact material to the interest of the other 
party and must be such a representation concern- 
ing the subject-matter as if taken as true would 
add substantially to its value or promise.” 

In DeLaney vs. Jackson, 95 Ark. 131, 128 S. W. 
859, the court say: 

“In order to vitiate a contract on the ground 
of fraudulent misrepresentation, such misrepre- 
sentation must relate to a matter material to the 
contract and in regard to which the other party 
had a right to rely and did rely, to his injury.” 

One of the necessary elements of fraud to consti- 
tute ground for rescission as stated by Mr. Pomeroy, 
II Pomeroy Equity Jurisprudence, Sec. 887, is the af- 
firmation of a fact and this fact, to be material must 
affect the value of. the property or cause loss to the 
purchaser. Mr. Pomeroy in his work above cited, Sec. 
898, discussing the necessity of materiality of mis- 
representation, says: 

“The last element of a misrepresentation, in 
order that it may be the ground for any relief, 
affirmative or defensive, in equity or at law, is 
its materiality. The statement of facts of which 
it consists must not only be relied upon as an in- 
ducement to some action, but it must also be so 
material to the interests of the party thus relying 
and acting upon it, that he is pecuniarily preju- 
diced by its falsity, is placed in a worse posi- 
tion than he otherwise would have been. The par- 
ty must suffer some pecuniary loss or injury as 
the natural consequence of the conduct induced 
by the misrepresentation. In short, the misrepre- 
sentation must be so material that its falsity ren- 
ders it unconscientious in the person making it 
to enforce the agreement or other transaction 
which it has caused. Fraud without resulting pe- 
cuniary damage is not a ground for the exercise of 
remedial jurisdiction, equitable or legal; courts of 
justice do not act as mere tribunals of conscience 
to enforce duties which are purely moral. If any 
pecuniary loss is shown to have resulted, the court 
will not inquire into the extent of the injury; it is 
sufficient if the party misled has been very slight- 
ly prejudiced, if the amount ‘is at all appreciable.” 

In McNabb vs. Tampa and St. Petersburg Land 
Co., 83 Fla. 90, this court say: 

“Whenever, in the organization of a corpora- 
tion, there exists between the promoter and cor- 
poration a quasi trust relation, and there arises a 
right of action growing out of a breach of the 
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fiduciary duty resulting from such relation, a 
court of equity affords a far more ample, com- 
plete and adequate remedy than can be had in a 
court of law.” 

In that case, however, the court was dealing with 
a case wherein the parties bore a fiduciary relation 
one to the other and the rule as stated in that case 
would apply to a suit in equity brought by the com- 
plainants in the court below against R. E. L. Pryor 
for an accounting for secret profits and commissions 
alleged to have been made and acquired as is set forth 
in the bill of complaint now under consideration. 

It is a general rule that a contract can not be re- 
scinded for fraud or misrepresentation where it is not 
possible to put the parties back in their original po- 
sition and with their original rights. 13 C. J. 619, 
Graynes vs. Sanders 93 U. S. 51, 23 Law. Ed. 796; 
Lyon vs. Bertram 20 Howard 149, 15 Law Ed. 847; 
Bigdon vs. Wolcott 141 Ill. 649, 31 N. E. 158. 

The bill alleges that the complainants prior to the 
institution of suit had sold and conveyed a part of 
the lands to third parties and particularly excepts 
this portion of the lands from its tender of reconvey- 
ance. 

For the reasons stated, the orders over-ruling the 
demurrers should be reversed and it is so ordered. 

Reversed. 

WHITFIELD, P.J. and TERRELL, J., concur. 

ELLIS, C.J., STRUM and BROWN, JJ., concur in 
the opinion and judgment. 

Opinion filed December 22, 1928. 

An appeal from the Circuit Court for Polk Coun- 
ty, Harry G. Taylor, Judge. 

Palmer, Dickenson, Shurley & Lake and Swearin- 
gen & Wilson for Appellants; 

No appearance for Appellee. 


J. L. INGRAM, 
Plaintiff in Error, 
v. ESCAMBIA COUNTY. 
W. E. TAYLOR, 
Defendant in Error. 
PER CURIAM. 


The contract herein for the sale and purchase of 
described land “at and for the sum of Thirteen Thous- 
and ($13,000.00) Dollars, of which sum the buyer 
has this day paid to the seller One Thousand ($1,000) 
Dollars, the receipt of which is hereby acknowledged, 
and agrees, subject to the terms and conditions of this 
agreement, to pay the additional sum of Twelve Thous- 
and ($12,000) Dollars, as follows: to-wit: Two Thous- 
and ($2,000) Dollars at time of taking title, the bal- 
ance of Ten Thousand ($10,000) to be paid at the 
rate of One Thousand ($1,000) Dollars every six (6) 
months, the deferred payments bearing interest at 


the rate of Six (6%) per cent per annum, payable 
semi-annually, — 

The sellers agree, at their own cost and expense, 
to furnish the buyer with complete Abstract and 
Title to said property within—day from date hereof, 
and the buyer to have fifteen (30) days from date of 
delivery of said abstract within which to have the 
title to said property approved. If record title to said 
property, as shown by abstract, is not good in the 
opinion of the attorneys for buyer, the above sum of 
One Thousand ($1,000) Dollars is to be returned to 
buyer upon surrender of the abstract of title and this 
contract shall stand rescinded, or at option of buyer 
he may accept the title, require performance of this 
contract; provided, that if on or before the expiration 
of said fifteen (30) days buyer fails to furnish seller 
written opinion of attorneys of buyer disapproving 
record title and specifically pointing out grounds of 
disapproval buyer shall be conclusively presumed to 
have accepted title and be bound to perferm. In event 
buyer fails and refuses to complete purchase here- 
under, sellers at their option may require specific 
performance to retain deposit as liquidated damages 
and treat this contract at an end.” 


The second amended declaration alleges that the 
defendant furnished an abstract of title to plaintiff 
purchaser on February 1, 1926; “that the plaintiff duly 
performed all the conditions of said contract on his 
part; that plaintiff’s attorney, on to-wit, the 4th day 
of February, 1926, rendered his written opinion that 
the title to said real estate, as shown by the abstract 
furnished to plaintiff by defendant, was not good; 
that plaintiff, on, to-wit, the 5th day of February, 1926, 
furnished defendant with the written opinion of plain- 
tiff’s attorney disapproving the title and specifically 
pointing out grounds of disapproval (copy of which 
written opinion is attached to this declaration and 
made a part thereof); that this plaintiff on, to-wit: 
the 5th day of February, 1926, surrendered the said 
abstract of title to defendant and demanded that de- 
fendant return to plaintiff the said one thousand dol- 
lars which plaintiff had deposited with said defend- 
ant, as heretofore alleged, but that no part of the 
same has been paid; that the defendant did not fur- 
nish, on the 13th day of February, 1926, (the day 
this suit was instituted) nor has he at any other time 
prior thereto furnished or offered to furnish plaintiff 
with any other abstract to title except the one which 
plaintiff’s attorney disapproved and which showed 
that defendant’s title was bad, that the record title 
of defendant to said real estate, as shown by said ab- 
stract, was not good for” stated reasons. 


The action is to recover $1,000.00 paid on the 
contract. A general demurrer to the declaration was 
sustained and the plaintiff not amending, the action 
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was dismissed. Writ of error was taken by the plain- 
tiff. 

The allegations admitted by the demurrer show 
that the record title, as shown by the abstract, was not 
good in the opinion of the attorney for the buyer for 
reasons given in writing apparently predicated upon 
the abstract of title, and that within the time allowed 
the plaintiff returned the abstracts of title to the de- 
fendant and demanded the return of the one thous- 
and dollars paid on the contract by the plaintiff. 

The declaration does not wholly fail to state a 
cause of action therefore the demurrer should have 
been overruled. ; 

Judgment of dismissal reversed. 

WHITFIELD, P.J., and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C.J., STRUM and BROWN, JJ., concur in 


the opinion and judgment. 


Opinion filed December 22, 1928. 

A writ of error to the Circuit Court for Escambia 
County, A. G. Campbell, Judge. 

William Fisher, for Plaintiff in Error; 

Philip D. Beall and John M. Coe, for Defendant 
in Error. 


FONS A. HATHAWAY, as Chairman, 
and E. P. GREEN, W. J. HILLMAN, 
J. HARVEY BAYLISS, and 
I. E. SCHILLING, as members of and 
constituting the State Road 
Department of the State of 


Florida, 
Appellants, 
Vv. LEON COUNTY. 
MARK W. MUNROE, 
Appellee. 


STATEMENT, by TERRELL, C.J. 

On December 8th, 1928, Mark W. Munroe filed his 
bill of complaint in the Circuit Court of Leon County 
against Fons A. Hathaway and others as members 
of the State Road Department seeking to restrain 
them from awarding any contracts, accepting any 
bids on contracts or the execution of any contract on 
bids received by the State Road Department for cer- 
tain road and bride construction in this State. 

As a predicate for such restraining order, the bill 
in effect alleges that the execution of such contracts 
would be illegal because; (1) the State Road Depart- 
ment has not adopted a budget for the year 1928 as 
required by law; (2) that the said contracts if executed 
would be in excess of the estimated.income of the State 
Road Department for the year 1928, and (3) the State 
Road Department is already indebted in amounts ac- 
tually due and near due by more than a million dol- 
lars in excess of the funds on hand and to be antici- 
pated during the remainder of the budget year. In 


view of all of which allegations it is contended that 
the letting of said contracts and the contracting for the 
construction of said projects and the furnishing of 
work, labor and material therefor would be in vio- 
lation of the language, spirit and intent of Sections 
Two and Six of Article Nine of the Constitution of 
Florida. 

At a hearing held December 10th, 1928, in which 
the State Road Department was not represented, a 
temporary restraining order was granted. A motion 
to dissolve the temporary restraining order was at 
once made and presented and granted as to projects 
52, 763, and 765, but was denied in all other respects, 
several procedural matters which do not effect the 
disposition of the cause having in the mean time been 
heard and disposed of. Appeal is taken from the de- 
cree of the Chancellor dated December 10th, 1928, 
granting a temporary restraining order. and ,from 
his decree dated December 15th, 1928, refusing to dis- 
solve the said temporary restraining order and from 
his decree dated December 17th, 1928, overruling the 
demurrer to the bill of complaint as amended and 
further refusing to dissolve the temporary restraining 
order. 

The cause now comes on to be heard on an applica- 
tion for an order of this court superseding the orders 
appealed from. 


FONS A. HATHAWAY, as Chairman, 
and E. P. GREEN, W. J. HILLMAN, 
J. HARVEY BAYLISS, and I. E. 
SCHILLING, as members of and 
constituting the State Road 
Department of the State of 


Florida, 
Appellants, 
Vv. LEON COUNTY. 
MARK W. MUNROE, 
Appellee. 


WHITFIELD, J. 

In a suit brought by a citizen tax payer, the chan- 
cellor granted and refused to vacate an order en- 
joining the awarding and execution of stated high- 
way construction contracts by the State Road Depart- 
ment. An appeal was taken and a supersedeas is asked 
on the grounds that a citizen taxpayer has no right to 
maintain the suit and that the proposed contracts 
are legal and within the authority conferred by-ex- 
isting statutes. Section 1644 Comp. Gen. Laws 1927, 
Sec. 1, Ch. 9312 Acts 1923. 

A citizen taxpayer may have a right to maintain 
a suit to enjoin the execution of illegal contracts in- 
volving payments from a public fund to which the 
citizen taxpayer is a contributor. See Anderson v. 
Fuller, 51 Fla. 380, 41 So. 684, 6 L.R.A. (N.S.) 1026n, 
120 Am. St. 170; Rickman v. Whitehurst, 73 Fla. 152, 
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74 So. 205. The wisdom or policy of official action 
may not be a predicate for an injunction when the ac- 
tion taken does not involve illegality or a palpable 
abuse of authority amounting to illegality. 

Whether a supersedeas should upon appropriate 
application be granted, is for judicial determination 
upon due consideration of all rights in the premises, 
of the effect of a supersedeas upon the subject matter 
and of the main objects of the suit or action. See 
Willey v. Hoggson, 89 Fla. 446, 105 So. 126 and au- 
thorities cited, 44 Fla. 244, 41 Fla. 494. 


A supersedeas is generally invoked to maintain 
the status quo of the property or of the rights con- 
stituting the subject matter of the litigation, pending 
appellate proceedings. In general a supersedeas will 
be granted if it will preserve the rights of the parties 
pending appellate review and if the record properly 
presents a substantial debatable question’ materially 
affecting the rights of the parties in the premises. 
But if a supersedeas would permit the status of the 


subject matter to be changed so as to render subse-- 


quent proceedings in the cause. ineffectual with refer- 
ence to the main objects of the suit, it should be denied 
unless upon due consideration it is clear that the order 
or decree to be superseded is erroneous. 


If this were an ordinary ex parte application for a 
supersedeas, it should be denied so that the contem- 
plated contracts would be held in abeyance until their 
validity could be determined in due course of appellate 
procedure, since a supersedeas would in effect deny 
the main relief sought before a full hearing is had. 
If on full hearing and consideration by the Court the 
order appealed from is found to be correct a super- 
sedeas should be denied. Crawford v. Gilchrist, 64 
Fla. 41, 59 So. 963, An. Cas. 1914 B. 916. See also 
Jacoby v. Shoemaker, 26 Fla. 502, 7 So. 855. But this 
application for a supersedeas is made to the Court 
en banc and the matters of law involved have been 
briefed and orally argued by counsel for all parties; 
and if upon due consideration the Court is of opinion 
that as matter of law on the record as presented the 
injunction should not stand, a supersedeas should be 
granted by the Court, since the case is entitled to 
precedence and has been heard on full argument. 


The contention of the complainant in effect is that 
as the particular State highway construction contracts 
were proposed to be made in December 1928 though 
they could not be performed during that year, the 
contracts if entered into would unlawfully anticipate 
the budget for 1929 and would violate the provisions 
of Sections 2 and 6 of Article IX of the State con- 
stitution that “the legislature shall provide for rais- 
ing revenue sufficient to defray the expenses of the 
State for each fiscal year”; and that “the legislature 
shall have power to provide for issuing State bonds 


only for the purpose of repelling invasion or sup- 
pressing insurrection.” 

Section 2 of Article 1X contemplates that sufficient 
revenues shall be raised each year to defray the ex- 
penses of the State for that year and that during 
any fiscal year no indebtedness for expenses of the 
State shall be incurred substantially in excess of the 
revenues that may be provided for that year. Section 
6, Article IX in effect forbids the issuing of State 
bonds or other evidences of State indebtedness except 
to repel invasion or to suppress insurrection in the 
State, the State now having no outstanding bonds to 
be redeemed or refunded. 

In Re Advisory Opinion, 94 Fla. 967, 114 So. 850, 
the question was the authority of a state agency to bor- 
row money. No such question is involved in this case. 

A contract under the statute for constructing state 
highways is not a violation of Section 2, Article IX, 
when the construction is to be paid for from funds 
already provided for by law and which will probably 
be in hand before the construction is completed. And 
such a contract does not violate Section 6, of Article 
IX, since it does not involve the borrowing of money 
or the issuing of bonds or other evidences of State 
debt, but merely provides for paying for state high- 
way construction as the work is done. The statute 
requires the State Road Department to make in Jan- 
uary of each year an estimate of its resources for 
the ensuing year which are available for road con- 
struction and maintenance and to make a budget of 
work so planned as to exhause the estimated resources 
of the department for the year, with stated exceptions; 
but the statute does not require road construction con- 
tracts to be entirely performed during the year in 
which the contracts are made. Nor does the statute 
forbid the making during any year of construction 
contracts that are contemplated by the budget of that 
year, though the contracts are to be performed in a 
succeeding year and to be included in the budget and 
compensated for from the revenues of such succeeding 
year. It is expedient and for the public interest that 
contracts be made for highway construction as such 
contracts may be duly authorized and most needed 
under all pertinent considerations; and a reasonabie 
range of discretion should be allowed administrative 
officers when acting in good faith within the general 
scope of their authority. Fraud is not alleged. While 
a showing that the State Road Department did not 
adopt a budget for 1928 in the manner as required 
by statute and that the resources for 1928 will not 
pay all of the accounts for the year 1928, may tend 
to show a violation of the budget law as to such unpaid 
accounts, and while this with a further showing that 
State highway construction contracts that are contem- 
plated by the budget of one year are proposed to be 
made the latter part of that year to be paid from 


72 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


the contemplated revenues of the succeeding year might 
raise questions of policy and of administration, yet 
such matters alone do not render the contracts illegal, 
even though the statute requires a budget to be made 
at the beginning of each year and requires construction 
sufficient to exhause the budget revenues; since the 
contracts are not accounts due in excess of the current 
budget, and the statute does not provide for annual 
construction units, but contemplates continuous con- 
struction at the points and as may be needed, to be 
paid for from annual resources which are to be ex- 
hausted each year but not substantially exceeded any 
year by construction operations. 

Even though the unpaid accounts of 1928 may il- 
legally exceed the revenue of the department for that 
year, that alone does not render illegal any construc- 
tion contracts that are to be performed after 1928 and 
to be paid for from funds already provided by law to 
be raised for future budgets. Aside from the unpaid 
accounts for construction in excess of the 1928 reve- 
nues which may be a violation of the budget law, there 
is no showing that the contracts are not for proper 
construction under controlling statutes, or that the 
budget for 1929 will be unduly impaired by the contem- 
plated construction contracts or that the making of the 
contracts is a palpable abuse of authority under exist- 
ing statutes. 

Supersedeas granted. 

TERRELL, C.J. and BROWN and BUFORD, JJ., 
concur. 

STRUM and BROWN, JJ., concur specially: 

ELLIS, J., dissents. 


STRUM, J. (concurring specially). 

In my judgment, complainant’s allegations as to 
the injury he will suffer as a taxpayer by the consum- 
mation of the proposed official action of the defend- 
ants do not meet the test prescribed by this court 
in either Rickman v. Whitehurst, 73 Fla. 152; 74 So. 
205; or in Anderson v. Fuller, 51 Fla. 380; 41 Sou. 
684, so as to entitle complainant by the method at- 
tempted in his bill to protect, as a taxpayer, the in- 
tegrity of 1929 revenues of the Road Department 
against the letting of contracts involving disburse- 
ments from those funds; even though such contracts 
be illegal and unauthorized. I therefore concur in the 
order granting a supersedeas. 

BROWN, J., concurs in foregoing. 


FONS A. HATHAWAY, as Chairman 

and E. P. GREEN, W. J. HILLMAN, 

J. HARVEY BAYLISS, and I. E. 
SCHILLING, as Members of and : 
constituting the State Road . 
Department of the State of 

Florida, 


Appellants, 
Vv. LEON COUNTY. 
MARK W. MUNROE, 
Appellee. 
BUFORD, J. 

A statement of this case prepared by Mr. Justice 
Terrell precedes the opinion prepared by Mr. Justice 
Whitfield. 

I concur in the views expressed by Mr. Justice 
Whitfield. 

In the case of Rickman vs. Whitehurst, 73 Fla. 
152, 74 Sou. 205, the Court, speaking through Mr. 
Justice Ellis, say: 

“A citizen and taxpayer of a county may main- 
tain a bill in chancery against public officials of 
the county to restrain the unlawful expenditure 
of public funds, upon a showing made in such bill 
of peculiar injury to him which may result from 
such unlawful expenditure of such funds. 


“To entitle anyone to relief against real or 


imaginary evils or injuries which are supposed 
to flow from unauthorized acts of public officials, 
he must bring his case under some acknowledged 
head of equity jurisdiction and show what special 
injury he will sustain from such unauthorized 
acts distinct from that suffered by every other 
inhabitant.” 

It appears to me that the principles above enun- 
ciated must be applied to the case at bar and when so 
applied to the bill of complaint the conclusion fol- 
lows that the complainant in this case has not al- 
leged such a state of facts as to show that he is en- 
titled to maintain this suit as a citizen and taxpayer 
and, therefore, the petition for supersedeas should be 
granted. : 


FONS A. HATHAWAY, as Chairman 
and E. P. GREEN, W. J. HILLMAN, 
J. HARVEY BAYLISS, and I. E. 
SCHILLING, as members of and 
constituting the State Road 
Department of the State of 


Florida, 
Appellants, 
V. LEON COUNTY. 
MARK W. MUNROE, 
Appellee. 


ELLIS, J. Dissenting. 

I am unable to agree with my fellow members of 
the Court in the conclusion reached by them to allow 
a supersedeas to the appeal taken in this case. 

The questions presented in the Chancery Court and 
which were determined adversely to the defendants, 
appellants here, were as follows: 

First, the right of the complainant, appellee here, 
as a citizen and tax payer to the relief prayed for in 
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the bill. The complainant rests his equity upon the 
proposition that a tax payer is necessarily affected 
and his burdens of taxation increased by any unlawful 
act of a state agency which may increase the burden 
to be borne by tax payers of the county or state and 
that no relief from such injury is obtainable elsewhere 
than in a court of equity. In other words, a tax payer’s 
injury. specially induced by the unlawful act is the 
basis of his equity, upon which he may seek relief to 
restrain the commission of such unlawful acts. 

That proposition was definitely and in like terms 
declared by this Court to be the law in this State. 
See Rickman v. Whitehurst, 73 Fla. 152, 74 South. Rep. 
205. 

Second, whether the State Road Department did at 
a meeting held in January, 1928, adopt a budget of 
maintenance and construction work to be done by the 
Department during the ensuing year as the law re- 
quires it to do. See Sec. 1644 Comp. Genl. Laws Fla. 
1927. 

And whether the expenditures contemplated by 
such budget of maintenance and construction work 
for the year 1928 should be limited by the estimate of 
the Department’s resources for such year available for 
such work. 


‘In other words, should not the contracts made by 
the Department for construction work and mainte- 
nance during any one year be limited in the amount 
of expenditures contemplated by such contracts by the 
estimated resources of the Department for such year 
available for such work. 


The Chancellor definitely found the fact to be that 
no such budget as the law required was made by the 
Department at any meeting in January, 1928 and held 
the law to be that contracts made by the Department 
for maintenance and construction work during the 
year should be limited in the amount of expenditures 
contemplated by such contract by the estimated re- 
sources of the Department for such year. 


Third, whether the phrase “resources for the en- 
suing year’, as used in the first clause of the Section 
1644, supra, requiring the State Road Department at 
a “meeting to be held in January of each year’ to 
make an estimate of its “resources for the ensuing 
year” which are available for the construction and 
maintenance of roads, means the year from July Ist 
of the calendar year in which the estimate of re- 
sources is required to be made July 1st in the next 
succeeding calendar year, or whether it means the 
calendar year following in chronological order the 
month of January in which the budget is required 
to be made. 


The Chancellor held that the phrase “ensuing year” 


meant the calendar year following in chronological or- 
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der the month of that year in which the budget is re- 
quired by law to be made. 

Fourth, whether the Department has power to let 
contracts for construction and maintenance of roads 
in any year ensuing the making of the budget in Jan- 
uary which will exceed in contemplated expenditures 
the estimated resources of the Department for such 
year. 

The Chancellor held that the Department had no 
such power. 

Fifth, whether the debts of the Department for the 
year 1928 exceeded the moneys on hand and the es- 
timated and prospective income for the Department 
during the remainder of the year. 

The Chancellor held the fact to be that such debts 
and amounts to become owing on contracts already 
let are in excess of the estimated income of the De- 
partment for the year 1928 by more than one million 
dollars. 


Sixth, whether the proposed contracts, the letting 


of which was restrained by the court’s order, would 


create debts and obligations of the Department which 
could only be paid from the revenue of future years 
and would be made in anticipation of such revenue of 
future years. 


The Court found the fact to be as stated in the 
question, that is to say, the affirmative of that prop- 
osition. The contracts, the letting of which was re- 
strained by the Court’s order contemplated, an ex- 
penditure from the revenue of other years than the 
year 1928 of upwards of a million three hundred thous- 
and dollars. 


These questions and others related are presented 
to this Court by the appeal. 


To grant a supersedeas in this case would be in 
effect to destroy the very purpose for which a sup- 
ersedeas is issued by the Supreme Court in such cases . 
which is to preserve its power to exercise jurisdiction. 
See Re Claasen, 140 U. S. 200, 35 L. Ed. 409: 

If a supersedeas is granted which would suspend 
the operation of the Chancellor’s order there would be 
no obstacle in the way of the letting of the proposed 
contracts which could be done before this Court could 
determine this case upon its merits. The injury to 
the complainant, which is the basis of his equity, would 
have been in such event committed and the question 
so far as he is concerned will have become a moot one 
for there would be no other redress. 

Thus the granting of a supersedeas in this case 
would be in effect a summary disposition of the case 
upon its merits. 

The questions presented are important ones vital 
to the State’s interests involving the exercise of pow- 
ers by an agency of the State which are forbidden 
by the Constitution as construed by this Court. 

The questions presented here should not by such 
short method be thus determined. They should be de- 
termined only after full and exhaustive argument in 
which the parties interested have had ample oppor- 
tunity to be heard. I, therefore, think that the sup- 
ersedeas should be denied. 

Opinion filed January 22, 1929. 

An application for an order of supersedeas upon 


an appeal from the Circuit Court for Leon County, 


E. C. Love, Judge. 

Fred H. Davis, Attorney General, H. E. Carter, 
Assistant Attorney General, D. Stuart Gillis, W. J. 
Oven and B. A. Meginniss, for Appellants; Watson 


& Taylor for Appellee. 
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OPINIONS OF THE ATTORNEY GENERAL 


(Through the courtesy oe the Attorney General of Florida the Lat the Law Journal will from time to time publish those official 
opinions which seem to be of general public interest.) 


December 7, 1928. 
Hon. T. M. Jones, 
Clerk, Circuit Court, 
Sebring, Florida. 
COUNTY OFFICIALS—WHAT TERM- 
ED “REASONABLE” EXPENSE. 
Dear Sir: 

I have your request of November 21st, 
in which you communicate to me the 
request of your Board of County Com- 
missioners for my advice as to whether 
or not it is legitimate for the Tax Col- 
lector to include his automobile expense 
in going to and from his office as an 
item of expense allowed under the law, 
to be charged against his office. 

I presume your inquiry has reference 
to the administration of Chapter 11954, 
Acts of 1927, Laws of Florida, relating 
to compensation of county officials. 

The Act in question requires a state- 
ment to be filed showing the expenses of 
each office, the fees and commissions 
collected and the gross and net income 
thereof, which report shall be recorded 
in the Minutes of the Board and shall 
at all times be a record for public ex- 
amination. 

The Act further provides that the 
term “net income” shall be understood 
to mean the residue of the income from 
such office after deducting all reasonable 
expenditures for the salaries of clerks 
and assistants and the necessary ex- 
penditure for the proper operation of 
-such office. 

In construing the statute in question, 
it must be borne in mind that prima 
facie all fees received by county offi- 
cials of this state are the property of 
such officials but that it is the duty of 
each and every officer to pay annually 
into a special fund all money received 
by such officer or officers in excess of 
the sums to which he or they are en- 
titled to under the provisions of the 
Act as annual compensation. 

The answer to your inquiry depends 
upon whether or not an item for auto- 
mobile expenses in traveling to and from 
the office of the Tax Collector can be 
treated as a “reasonable” expenditure, 
necessary for the proper operation of the 
office. 

Where a Tax Collector claims such an 
item as a deduction, it should be allow- 
ed by the County Commissioners unless 
there are facts and circumstances which 
clearly show that the same is not rea- 
sonably necessary. 

Whether or not these facts and cir- 


cumstances exist is a question to be 
determined in each individual case and 
as I have not all such facts and circum- 
stances before me I could not and would 
not undertake to express an opinion as 
to whether the particular item claimed 


in Highlands County is reasonably neces-~ 


sary under the circumstances. 

I might add, however, that in my 
opinion, since the Tax Collector is re- 
quired by law to not only sit in his of- 
fice and receive taxes but to travel over 
the County in person or by deputy for 
the purpose of enforcing the collection 
of such taxes, that I think the owner- 
ship and maintenance of an automobile 
can be considered as a reasonable and 
proper expense of the office of Tax Col- 
lector. 

Where such an automobile is owned 
and maintained by the Tax Collector but 
is used for private purposes and pleasure 
of the Tax Collector as well as for the 
purpose of enabling the Tax Collector to 
perform his official duties in collecting 
taxes, it is necessary in that event for 
the Tax Collector, in claiming this item 
as an item of expense of his office, to 
separate in his accounts and to pro rate 
what part of such ownership and opera- 
tion expense can be properly apportion- 
ed to the private use to which such 
automobile is put. 

In apportioning such expense, I do 
not think the Tax Collector should claim 
an allowance as an expense of his of- 
fice for an item incurred solely for his 
own personal transportation back and 
forth between his office and residence. 

Trusting this answers your inquiry, 
I am, 

Very truly yours, 
FRED H. DAVIS. 
Attorney General. 


Hon. Arthur Auvil 
Attorney 
Dade City, Fla. 

LOCAL LAWS—ADVERTISEMENT 
Dear Mr. Auvil: 

Section 21, Art. III, Florida Constitu- 
tion, as amended at the General Election 
held Nov. 6, 1928, is substantially the 
same as Sec. 21, Art. III was prior 
to the amendment with the exception 
that there has been added to such amend- 
ment a provision requiring the record- 
ing of the notice in the Journals of the 
Legislature, which was not required in 
express terms heretofore. In all es- 
sential respects, insofar as what is 


meant by a special or local law, the Con- 
stitution has not been changed. 

I am, therefore, of the opinion that 
the holding of the Supreme Court, ren- 
dered in the case of STATE v. DUVAL 
COUNTY, 23 Fla. 483, and MIDDLE- 
TON v. CITY OF ST. AUGUSTINE, 42 
Fla. 287, still applies and that there 
is nothing in the amended provisions of 
Section 21, Art. III, which will anywise 
change the power of the Legislature in 
the matter of enacting local laws for mu- 
nicipalities under Section 8 of Article 
VIII of the Constitution without either 
advertising an intention to pass the same 
or recording such advertisement in the 
legislative journals. 

In the two cases cited, the Supreme 
Court held that special or local laws 
relating to cities and towns fell under 
the provisions of Section 8 of Article 
VIII of the Constitution and not under 
Section 21, Article III of the Constitu- 
tion, and therefore that such special and 
local laws relating to cities and towns 
could be passed without being advertised. 

Trusting this answers your inquiry, 
and wishing you the compliments of the 
season, I have the honor to be, 

Yours sincerely, 
FRED H. DAVIS, 
Attorney General. 


December 27, 1928. 
Hon. W. V. Knott, 
State Treasurer, 
Tallahassee, Fla. 
MORTGAGES FOR DEPOSIT AS SE- 
CURITIES DEFINED 
Dear Mr. Knott: 

Section 6131 (4188, R.G.S.) Comp. 
Laws, 1927, provides that trust compan- 
ies shall deposit with the State Treasurer 
a certain amount of securities in the 
form of bonds, stocks or other securities 
of equal market value, which shall in- 
clude approved mortgages or deeds of 
trust of real estate, to be kept by the 
State Treasurer in trust for the deposit- 
ing company for which the State Treas- 
urer shall give his official receipt, em- 
bracing a full and complete list of such 
securities and the values of same at the 
time received, which values shall be fixed 
by the Treasurer, Attorney General and 
Comptroller. 

Said securities are required to be held 
subject to the payment of any judgment 
or decree which may be rendered against 
the trust company. 

A reading of the Section in question 
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will demonstrate that the obvious pur- 
pose of the statute was to have the Treas- 
urer hold the securities mentioned as 
collateral to the obligation provided by 
statute to be secured. 

The mortgages referred to mean mort- 
gages which fall within the general des- 
ignation of securities deposited by way 
of collateral as would be the case of 
bonds or stocks which are also mentioned 
in the statutes. 

I am of the opinion that there is no 
way in which the statute could be pos- 
sibly construed as authorizing the State 
Treasurer to take a mortgage made di- 
rectly to the Treasurer by the Trust 
company upon real estate owned by it. 
On the contrary, the mortgages which 
are within the purview of the statute 
are those mortgages which can be de- 
posited with the State Treasurer to be 
held by him as collateral and' subject to 
disposition by him as such collateral 
in the event it should become necessary 
for the same to be disposed of in order 
to satisfy any judgment against the 
trust company. 

I am advised that ever since this sta- 
tute was enacted this construction was 
placed upon it by the various Attorneys 
General who have preceded me in of- 
fice. 

Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


December 27, 1928. 
Hon. W. T. Ray, 
Tax Collector, 
DeFuniak Springs, Fla. 
TAXATION—ENFORCEMENT 
Dear Sir: 

My construction of the last paragraph 
of Section 711 of the Revised General 
Statutes of Florida, is that under this 
section the liability of personal property 
for taxes on real estate and the liability 
of real estate for taxes on personal 
property is enforced by refusing to al- 
low the taxpayer to pay one without pay- 
ing the other. r 

In other words, a man who owes both 
real and personal property tax cannot 
pay on his personal property without 
paying on his real property, and vice 
versa. 

The liability can also be enforced by 
the Tax Collector making a levy on 
real estate or personal property and ad- 
vertising it for sale to pay taxes. This 
levy would be made under the provisions 
of Sections 742 and 743, and levy can 
be made on personal property to pay the 
taxes due on real estate but in case it 
is sought to hold real estate liable for 
personal property taxes they will have 


to be enforced by suit brought by the 
State. 

In this connection, I suggest that 
you read Section 742, particularly the 
last paragraph, which makes taxes have 
the force and effect of a judgment and 
execution at law against the owner of 
the property. 

Many persons in Florida, including 
many officials do not know that Section 
745 contains such a provision. 

Trusting this answers your inquiry, 
and wishing you the compliments of the 
season, I am, 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


December 27, 1928. 

Hon. W. V. Knott, 

Insurance Commissioner, 

Tallahassee, Florida. 

INSURANCE AGENTS — ISSUANCE 
OF RENEWAL LICENSES—DIS- 
CRETION OF INSURANCE COM- 
MISSIONER 

Dear Mr. Knott: 

I have your inquiry of December 11th. 
in which you request me to advise you 
as to whether or not under Chapter 
10158, Acts 1925, Laws Florida, or any 
other statute now in force in this State 
you have, as State Treasurer, to exercise 
discretionary power in the issuance of 
renewal of insurance agent’s licenses or 
whether it is incumbent upon the State 
Treasurer to issue such licenses upon 
the filing by applicants of the affidavit 
and certificates of qualification required 
under Chap. 10153, Laws Florida, and by 
payment by company or association, re- 
questing such license of State license 
tax required by law. 

Chap. 7868, Acts of 1919, conferred 
discretionary power upon the State 
Treasurer with reference to determining 
the qualifications of applicants for in- 
surance agents’ licenses. 

Provisions of the law relating to li- 
censes for insurance agents have been 
carried forward into the Compiled Sta- 
tutes of 1927 as Sections 6207 et seq. 
of that work. The compilers of statutes 
took the view that Chapter 7868 had been 
repealed by Chap. 10153 and I concur 
with that view in my former opinion 
rendered on October 1st, 1928. 

If, as a matter of law, the Legisla- 
ture has made an express repeal of a 
statute which gave the Insurance Com- 
missioner discretionary power to with- 
hold the issuance of licenses I do not 
think it could be fairly said that what 
has been done directly should be consid- 
ered as undone indirectly by any implied 
provision of the later Act on the subject. 

It must, accordingly, be held that 


there is now no power in the State 
Treasurer, acting as Insurance Commis- 
sioner, to exercise any discretionary 
power in the issuance or renewal of 
insurance agent’s licenses but that it is 
incumbent upon the State Treasurer to 
issue such licenses upon the filing by 
applicants of the affidavits and certifi- 
cates of qualification required by law. 

At the same time, Section 6210, Com- 
piled Laws, 1927, provides that the In- 
surance Commissioner may require such 
information properly vouched for by the 
persons designated by law, setting forth 
that the applicant is of good business 
reputation and is worthy of the license. 
The Insurance Commissioner is the judge 
of whether or not the evidence submitted 
under this Section is sufficient to show to 
him that the applicant is of good busi- 
ness reputation and is worthy of the li- 
cense; and when the Insurance Commis- 
sioner is clearly convinced such appli- 
eant is not of good business reputation 
and is not worthy of a license, I am of 
the opinion that he may lawfully refuse 
to issue the license. 

The Insurance Commissioner can law- 
fully refuse to issue such a license in 
any case where the applicant does not 
establish the fact that he was of good 
business reputation and worthy of a li- 
cense even though applicant may have 
submitted some proof to that effect in a 
form colorably in compliance with the 
law. See STATE EX REL RILEY v. 
CAWTHON, 103 So. 628. 

The license once having been issued, 
however, there is no authority under 
the present law to revoke the same 
during the time for which it was issued 
to run but when it is sought to be re- 
newed at the end of the next ensuing li- 
cense period the Insurance Commissioner 
has power to refuse to renew it where 
he is affirmatively satisfied that the ap- 
plicant is not of good business reputa- 
tion and worthy of such renewal. 

Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


December 28, 1928. 
Hon. H. B. Leatherman, 
Clerk, Circuit Court, 
Miami, Florida. 
Dear Mr. Leatherman: 

Your letter of December 10th came to 
my office while I was out of the city. 
I just now have an _ opportunity to 
answer it. 

The opinion rendered by me, and 
which was published in the DOCKET 
with reference to platting of lands for 
purposes of taxation was based upon the 
rule of law that where a taxpayer makes 
a return of his land for taxation and 
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gives therein a description of the same, 
he cannot thereafter complain of any 
error in the description which he himself 
furnished though it may not be in com- 
pliance with the requirement of the law. 

In short, where the owner of prop- 
erty returns his property for taxation 
under a particular description he is bound 
in law by that description. The law says 
that where land has been subdivided it 
shall be taxed on the books according to 
its subdivided status. At the same time 
the law does not say that the taxpayer 
may return the property for taxation by 
some other description with which he 
will be satisfied and when the taxpayer 
does return his property for taxation de- 
scribing it according to the legal man- 
ner of description but not following a 
subdivision plat although one may exist, 
I am of the opinion that such a return 
may be accepted by the Tax Assessor and 
that assessment under such description 
will be valid. 

In a case where a piece of land has 
been sold and purchase money mortgage 
taken and later the land has been sub- 
divided and a plat thereof filed in the 
County records by the purchaser sub- 
sequent to which the purchase money 
mortgage is foreclosed and the property 
conveyed by order of the court by its 
mortgage description back to the original 
owner, I am of the opinion that the Tax 
Assessor can take notice of the de- 
scription contained in the Special Mas- 
ter’s deed back to the purchaser of the 
property at foreclosure sale and can deal 
with such description as having in legal 
effect superseded the plat which was 
placed on record by the mortgagor prior 
to the foreclosure of the mortgage. 

As a matter of fact, I have serious 
doubts as to whether or not a person has 
a right to file a plat in the public records 
when he is not both the legal and equit- 
able owner of the title, i. e. I have doubts 
as to whether a plat of mortgaged lands 
should be filed as long as the mort- 
gage on the lands exists. 

At any rate, the Master’s deed from 
the Court, conveying the land by an 
acreage description supersedes the plat 
on the records as a plat on the records 
made by a mortgagor is subordinate to 
the title of mortgage acquired by fore- 
closure. 

Trusting this answers your inquiry, and 
with the compliments of the season, I 
am, 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


Hon. Geo. R. Fullerton, 
Representative Elect, 
New Smyrna, Florida. 


LOCAL BILLS—ADVERTISEMENT 
Dear Mr. Fullerton: 

I have your inquiry of December 22nd, 
in which you ask my opinion as to what 
should constitute the notice of intention 
to apply for the passage of a local bill 
under Section 21, Article III, Constitu- 
tion of Florida, as amended at the Gen- 
eral Election, 1928. 

Section 16, Art. III, provides that each 
law enacted by the Legislature, shall em- 
brace but one subject and matter prop- 
erly connected therewith, which subject 
shall be briefly expressed in the title. 

The Supreme Court in a number of 
eases has held that all that is required 
under this Section is that the title of 
an Act must fairly give notice of the 
subject of the Act so as to reasonably 
lead to an inquiry into the body of the 
bill and that the title need not be an in- 
dex to the contents of the bill itself. 
STATE v. BRYAN, 39 So. 929. 

It would appear to me that the same 
rule would apply to the notice required 
by Sec. 21, Art. III, as amended. This 
Section provides that no local or special 
bill shall be passed unless notice of in- 
tention to apply therefor, i.e. for pas- 
sage of the bill, shall have been published 
in the locality where the matter or thing 
to be affected may be situated, which 
notice shall state the substance of the 
contemplated law. 

The question is then what constitutes 
the “substitution” of the contemplated 
law as that is what is required to be 
published under the Constitution. 

Insofar as this portion of the Consti- 
tution is concerned, the amendment makes 
no change in the provision as it ex- 
isted prior to its adoption. The Legis- 
lature enacted Sections 94, and Section 
95, Compiled Statutes, 1927, shortly af- 
ter the Constitution of 1885 was adopt- 
ed and in these Sections provided that the 
notice should contain a short statement 
of the object desired to be accomplished 
by the passage of the special or local leg- 
islation in question. 

This statute throws particular light 
upon what was intended by the constitu- 
tional language implied in the Constitu- 
tion of 1885 because it was enacted at 
the last Session of the Legislature, which 
amended. that Constitution. 

It would appear, therefore, that it is 
a sufficient compliance with Sec. 21, Art. 
III of the Constitution, as amended, to 
have published the title of the proposed 
special or local bill, together with a short 
statement of the object desired by the 
passage of such special or local legis- 
lation. 


In most cases the object desired by 
the special or local legislation will be 
practically what is stated in the title 


of the proposed bill but inasmuch as the 
statute says that the notice shall con- 
tain a short statement of the object de- 
sired by the special or local legislation, 
I would advise that in addition to the 
title there be some brief statement ap- 
pended to it which would give further 
information as to the purpose of the pro- 
posed local law. 

In this connection, you will observe 
that under the holding of the Supreme 
Court in the case of MIDDLETON v. 
CITY OF ST. AUGUSTINE, 42 Fla. 287, 
special or local legislation affecting cities 
and towns under Section 8, Article VIII, 
Constitution of 1885, is not controlled 
by the provisions of Sec. 21, Art. III, re- 
lating to publication of notice but same 


_ may be enacted at any session of the 


Legislature and without any notice be- 
ing published as required by Sec. 21, 
Art. III, as it existed before the amend- 
ment or as it now exists. 

Trusting this information will be of 
value to you, and the other members 
of the bar, I am, 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


January 1, 1929. 
Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 


MOTOR VEHICLE COMMISSIONER— 
SALARY 
Dear Mr. Amos: 

I have your request of this date for 
my opinion as to the matter of salary 
which should be paid to the State Motor 
Vehicle Commissioner in view of the 
fact that Sec. 1, Chap 11901, Acts of 
1927, fixes the salary of Motor Vehicle 
Commissioner at $4,500 a year whereas 
the salary of the Motor Vehicle Com- 
missioner as carried in the General Ap- 
propriation Bill, Chap. 11808, Acts 1927, 
is fixed at $5000. 

I note that your request is limited to 
the question of whether or not Chap. 
11901, which became effective October 
1st, 1927, has repealed the provisions of 
Chap. 11808, fixing the salary of the 
Motor Vehicle Commissioner at $5000 
per annum and my reply will be limited 
to an answer to this particular inquiry. 

I think your question is answered by 
the holding of the Supreme Court in the 
case of STATE EX REL HALIL vv. 
STEELE, 118 So. 210, in which the Su- 
preme Court had a similar question be- 
fore it in regard to the Game Laws 
passed at the 1927 Session. 

In that case, the Supreme Court held 
that the General Game Law—Chap. 
11838, which was approved June 10, 
1927, but became effective July 1st, 1927, 
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according to its terms, had repealed and 
superseded Chap. 13529, which was ap- 
proved June 8th, 1927, and became ef- 
fective immediately. 

In this case, the Supreme Court rec- 
ognizes the rule that statutes become 
law when they are approved by the Gov- 
ernor in the manner prescribed by the 
Constitution even though their effective 
operation as such may be postponed un- 
til a later date. 2 

Chap. 11901, Acts of 1927, creating 
the office of State Motor Vehicle Com’r 
and fixing his salary at $4500 per an- 
num was approved May 26, 1927 and be- 
came a law of the State of Florida on 
that date even though as such law it 
did not go into operation until Oct. 1, 


1927, because of the provisions of Sec- . 


tion 11 of the Act. 

The General Appropriation Bill—Chap. 
11808, was approved June 9, 1927, and 
according to Sec. 4 thereof took effect 
and became operative July 1st, 1927. 

It would, therefore, appear that since 
Chap. 11808, fixing salary of Motor Ve- 
hicle Com’r at $5,000 a year was ap- 
proved on June 9, 1927, which was sub- 
sequent to date of approval of Chap. 


11902, Acts 1927, approved on May 26, 


1927, which fixed salary at $4,500 per 
annum, that if there is any conflict be- 
tween these two statutes, the provisions 
of Chap. 11808, fixing salary at $5,000 
per annum will have to prevail inas- 
much as such Act was approved subse- 
quent to Chap. 11902, which was ap- 
proved on May 26, 1927, and that, 
therefore, the Comptroller is legally 
warranted in paying salary of State Mo- 
tor Vehicle Com’r at the rate of $5,000 
per year, as fixed by provisions of Chap. 
11808, otherwise known as the General 
Appropriation Bill. 

Chap. 12278, Acts of 1927, approved 
June 6, 1927, provides that the salaries 
of all State officers as fixed in and 
provided to be paid by the General Ap- 
propriation Bill passed at that session 
of the Legislature were thereby fixed 
by law at the amounts thereby appro- 
priated in and by said appropriation bill, 
anything in any other prior or inconsis- 
tent statute of the State of Florida en- 
acted prior to the 1927 session of the 
Legislature to the contrary notwith- 
standing. 

Sec. 4, Chap. 12278 provides that it 
was not intended by the Act to interfere 
with the salaries fixed by any Act of 
the 1927 Session, whether inconsistent 
with Appropriation Bill or not. 

It is a cardinal rule of construction of 
statutes, especially where several differ- 
ent statutes are enacted on the same 
subject, at the same Session of the Leg- 
islature, to construe such statutes in ac- 


cordance with their obvious legislative 
intent. 

Thus, construing Sec. 4, Chap. 12278, it 
appears that purposes of such Section 
was to prevent salaries of Justices of 
the Supreme Court and other special of- 
ficers who were covered by Special com- 
pensation bills at the 1927 Session from 
being interfered with by a conflict with 
the General Appropriation Bill. 

The various acts of the Legislature of 
1927 conclusively demonstrate that there 
was no intention on the part of the 
Legislature to reduce any salaries which 
would be the effect of the construction 
which would be required to be indulged 
in if it should be held that the salary 
of the Motor Vehicle Com’r was limited 
to $4500 in spite of the fact that Leg- 
islature in the General Approval Bill 
fixed it at $5000. 

Trusting this answers your inquiry, I 
am, 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


December 10, 1928. 
To the Honorable Board of Control, 
Tallahassee, Fla. 
Gentlemen: 

Pursuant to your written request of 
November 28th, 1928, I beg to submit the 
following opinion relative to the contro- 
versy which has arisen between the 
American Society of Composers, Auth- 
ors and Publishers and the Radio Broad- 
casting Station at the University of 
Florida, particularly with reference to 
the demand of the latter that the Radio 
Broadcasting Station shall pay to it a 
royalty for the use of copyrighted ma- 
terial in connection with the broadcast- 
ing of programs from the University of 
Florida Radio Station—WRUF at Gaines- 
ville, Florida. 

The point of law involved in this case 
is: Assuming that Station WRUF op- 
erated by the University of Florida is a 
state radio broadcasting station, estab- 
lished and maintained with state funds 
and operating solely for the benefit of 
the citizens of the State of Florida to 
advance its interests and that of the 
University of Florida, a state educational 
institution, does the fact that the Flor- 
ida State and University Station pro- 
poses to and now sells time for advertis- 
ing purposes on particular occasions 
make any difference in its liability for 
the employment of copyrighted music in 
its programs under U. S. Comp. Stats., 
Sec. 9517; U. S. Code Ann. Title 17, 
Sec. 1? 

The statute in question provides as fol- 
lows: 

“Any person entitled thereto upon 


complying with the provisions of this 

Act, shall have the exclusive right 

.... To perform the copyrighted work 

publicly for profit if it is a musical 

composition and for the purpose of 
public performance for profit.” 

WRUF is a radio station now in op- 
eration. Funds available from state ap- 
propriations for its operation are insuf- 
ficient to properly assure the continued 
operation and growth of the station and 
it is proposed, on certain occasions, that 
time for advertising purposes be sold to 
defray part of the costs of maintenance 
and improvement. The income from such 
sales of time is devoted solely to the 
upkeep and improvement of the station. 

In connection with the rendition of 
programs it is proposed that the use of 
the station for advertising purposes and 
for ordinary musical programs be separ- 
ated and disconnected, that is, that the 
station be operated at given times solely 
as a state station, in which event the 
rendition of the state programs will be 
preceded by the announcement that 
WRUF is then operating as a state sta- 
tion and solely for the purposes of en- 
tertainment of the public listening in 
without reward or the hope thereof in 
a pecuniary sense, while at other times, 
when time is being sold for advertising 
purposes, an announcement will be made 
to that effect, and the program rendered 
at such time dealt with as a separate 
advertising program, so announced and 
so carried out that it will be plainly un- 
derstood as a separate program altho 
sent out from the same station. An ap- 
propriate introductory announcement to 
such effect will be made in each case. 

It is clear under the statute quoted 
and under the decisions of the courts 
that while radio station WRUF is broad- 
casting without selling time for advertis- 
ing purposes, that the statute is not vio- 
lated and the American Society of Com- 
posers, Authors and Publishers is with- 
out right to demand and receive a royalty 
for the use of copyrighted music con- 
trolled by it, and indeed, I do not un- 
derstand that it claims a royalty under 
such circumstances. 

Does the fact that the University 
Station now sells time for advertising, on 
special occasions, render all perform- 
ances given over such station “public per- 
formances of copyrighted works for 
profit” within the meaning of the law. 

In Witmark vs. Bamberger, 291 Fed. 
776, the court held that a department 
store owning and conducting a radio 
broadcasting station, the cost of which 
was charged against the expenses of its 
business, violated the copyright law in 
broadcasting therefrom copyrighted com- 
position with the permission of the 
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owner of the copyright, the words “pub- 
licly for profit” as used in the statute 
should be construed as prohibiting the 
use of copyrighted composition for mak- 
ing an indirect profit to the defendant’s 
business. In this case the court pointed 
out that the broadcasting station was 
owned and operated by a department 
store which was operated for profit, that 
the cost of operation was included in the 
expenses of the business of the store and 
was made a part of the business system, 
and that the broadcasting was done to 
stimulate the sale of radio instruments 
and accessories, from which the store 
made a profit; and that therefore the 
broadcasting was done for the purpose 
of profit, which was within the law. 

In Herbert vs. Shanley, 242 U. S. 591; 
61 L. Ed. 511, the Supreme Court of 
the United States laid down the rule 
that where the object of the performance 
rendered was profit, whether directly 
received from an admission charge, or 
indirectly received under some other 
guise, the performance was a_ public 
performance for profit and the copy- 
right law applied. In this decision it is 
noteworthy to observe that the court 
specifically pointed out that the defend- 
ant in that case was giving performances 
“which are not eleemosynary.” 

In Remick vs. General Electric Co. 4 
Fed. (2nd) 160, the Court held that 
where a broadcaster procured an un- 
authorized performance of a copyright- 
ed musical composition to be given, and 
for his own profit makes the same avail- 
able to the public served by radio, he 
would be regarded as an infringer. 

In Remick vs. American Automobile 
Accessories Co. 5 Fed. (2nd) 411, it was 
held that the broadcasting by radio of a 
copyrighted musical composition by a 
manufacturing corporation, which main- 
tained and operated the broadcasting sta- 
tion for advertising purposes, was a pub- 
lie performance for profit and an in- 
fringement of the copyright. In this case 
the court said that it suffices to come 
within the copyright statute if “the pur- 
pose of the performance be for prof- 
it and not eleemosynary; it is against a 
commercial, as distinguished from a 
purely philanthropic public use of an- 
other’s composition, that the statute is di- 
rected.” The Court further said that it 
was immaterial whether the commercial 
use be such as to secure direct payment 
for the performance by each listener, 
or indirect payment as by a hat checking 
charge, when no admission fee is requir- 
ed, or general commercial advantage, as 
by advertising one’s name in the expec- 
tation and hope of making profits 
through the sale of one’s products, 
whether they be radio or other goods. 


This case was decided by Circuit Court 
of Appeals of the Sixth Circuit. 

In Remick vs. General Electric Co. 
16 Fed. (2nd) 829 it was held by a 
District Court Judge that one transmit- 
ting unauthorized performance of copy- 
righted musical composition by radio 
from a broadcasting station maintained 
and operated to stimulate sale of radio 
products was an infringer and liable as 
such. 

In Witmark vs. Calloway, 22 Fed. 
(2nd) 412 it was held by a District 
Judge use of a copyrighted song on a 
music roll in a theater where admis- 
sions were charged, even when used by a 
musician without the knowledge or con- 
sent of the theater owner, was an in- 
fringement of the copyright when un- 
authorized. 

Radio Station WRUF was established 
by the State of Florida and is the prop- 
erty of the State of Florida. Its title 
is vested in the State of Florida and its 
operators are state employes paid from 
the general treasury of the State of 
Florida. See Chapter 10241, Acts of 
1925, and Chapter 12217, Acts of 1927, 
under authority of which the station was 
erected. 

Musical compositions broadcast from 
said station clearly fall within the char- 
acterization of one of the above cited 
court decisions as for a “purely phil- 
anthropic public use” as distinguished 
from a commercial use. 

While time may be sold by the sta- 
tion, the money realized is used to pay 
the expense of operation and for bet- 
terments to the station to improve the 
service which may be rendered by it, and 
no profit whatever is realized even by 
the state which owns the station. 

This use of the funds does not make 
the station a station for profit, as was 
ably pointed out by Professor Harry R. 
Trusler of the University of Florida who 
cited the analagous cases of decisions 
which held that merely charging tuition 
in a school did not make the school one 
for profit where the proceeds of the 
tuition went into the maintenance of the 
institution. Trusler’s Essentials 
of School Law, page 426 and cases cited. 

The Florida Radio Station has a clear 
legal right to the use of copyrighted 
music in its programs so long as it 
does not render them as a “public per- 
formance for profit” within the mean- 
ing and intent of the Federal Statute as 
construed by the Courts. 

A careful reading of the cases and an 
examination of the facts surrounding the 
use of such music in programs rendered 
by station WRUF convinces me that such 
station is not violating any of the 
terms of the copyright law and that the 


demand of the American Society of Com- 
posers, Authors and Publishers is un- 
warranted and should be rejected, in so 
far as claims for royalties are concerned. 

My opinion is: 

(1) That radio Station WRUF is a 
state agency, owned and operated by the 
State of Florida for purely eleemosynary 
or philanthropic purposes, as those terms 
have been used by the courts in deciding 
cases under the copyright law. 

(2) That Radio Station WRUF has the 
legal right to use copyrighted musical 
compositions in its musical programs 
rendered in the regular course of its op- 
eration as a state and university station 
where due announcement is made to the 
effect that the station is being so operat- 
ed and no part of such program is being 
rendered as a part of time paid for by 
advertisers. 

(3) That Radio Station WRUF has the 
right to devote certain periods or hours 
for advertising purposes, for which time 
it receives payment from advertisers, and 
during which “paid for” time no copy- 
righted compositions are used, without 
rendering the use of copyrighted com- 
positions at other periods or times such 
as mentioned in paragraph 2 above, an 
unlawful use or infringement. 

(4) That inasmuch as radio station 
WRUF is state and university station, 
owned and operated by the state, and not 
for profit, directly or indirectly, and in- 
asmuch as the time sold by the station 
is for the purpose of defraying expenses 
of operation and betterments to the sta- 
tion to improve the service, and not for 
profit, that the use of copyright compo- 
sitions on these “paid time” programs 
would not be an infringement of the 
copyright law, as such performance would 
not amount to a “public performance for 
profit” of such compositions, however, as 
it is possible to separate such “paid 
time” performances for advertising pur- 
poses from the ordinary programs ren- 
dered by the station in its usual course, 
I advise that controvery be reduced to-a 
minimum by eliminating the use of copy- 
righted compositions during the period 
of time any “paid time” program is being 
put on, thereby confining the use of 
copyrighted music to the other regular 
programs of the station at other hours. 

(5) That insofar as claims for roy- 
alties for alleged past infringements are 
concerned that same be rejected: the state 
of Florida not being legally capable of 
being sued for damages even were com- 
plainant’s position well taken to the ef- 
fect that it had committed an infringe- 
ment. 

I beg further to advise that in the event 
the American Society of Composers, 
Authors and Publishers desires to press 
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this matter further, that the Attorney 
General’s office will accord to the State 
all proper legal defense in proection of 
its rights and the vindication of its legal 
position above taken. 
Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


January 2, 1929 

Hon. Ernest Amos, 

Comptroller, 

Tallahassee, Fla. 

DISCOUNT TO TAXPAYERS WHO AT- 
TEMPTED TO PAY TAXES IN NO- 
VEMBER. 

Dear Mr. Amos: 

I have your letter of the 1st inst. as 
follows: 

“IT am transmitting herewith a letter 
from Hon. C. G. Thomas, Tax Collect- 
or, Gilchrist County, Trenton, Flor- 
ida, in which he requests to be advised 
whether or not he can grant a dis- 
count of 2% on taxes of taxpayers 
paid in December on the ground that 
the tax book of 1928 was not delivered 
to him for collection until after the 
first of December and it was impossible 
for the taxpayers to pay taxes during 
the month of November. 

“Kindly let me have your opinion 
on the subject.” 

I am of the opinion that any taxpayer 


_ who presented himself at the Tax Col- 


lector’s office during the month of No- 
vember for the purpose of paying his 
taxes would not be defeated of his right 
to receive a 2 per cent. discount on such 
payment by reason of the failure of the 
County Tax Collector to receive the tax 
books in order to make such collections 
before the month of November had ex- 
pired. 

Very truly yours, 

FRED H. DAVIS, 

Attorney General. 


January 2, 1929. 

Hon. Robt. Pentland, Jr., Chairman, 
State Board of Accountancy, 
1210 Biscayne Bank Bldg., 
Miami, Florida. 
PARTNERSHIP DOING ACCOUNT- 

ANCY BUSINESS—LICENSE 
Dear Sir: 

I have a request under date of De- 
cember 31st; from Hon. Geo. H. Ford, 
former Chairman of the State Board of 
Accountancy, requesting my opinion as to 
the status of a partnership composed of 
three persons, who are doing an account- 
ancy business, only one of the partners 
being a licensed public accountant under 
the 1927 Accountancy Act. 

My opinion about the matter is that 
the Accountancy Law contemplates a 
personal license to individuals and a per- 
sonal qualification by individuals, and 
while partnerships of licentiates may be 
formed and they may engage in the work 
of accountancy as a joint enterprise, yet 
at the same time there appears to be 
no more authority to licensed account- 
ant to associate with him persons who 
have no license to practice accountancy 
and then conduct a partnership as if all 
persons were licensed any more than 
there would be authority for attorneys 
or physicians to associate with laymen 
and engage in the practice of medicine 
or law without all the partners so en- 
gaging in such practice being licensed 
under the statutes relating to the par- 
ticular professions. 

Trusting this answers the inquiry of 
the 31st ult., I am, 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


January 2, 1929. 
Hon. Robt. R. Pentland, Jr., Chairman. 
State Board of Accountancy, 


1210 Biscayne Bank Bldg., 

Miami, Florida. 

REVOCATION OR SUSPENSION OF 
ACCOUNTANT’S CERTIFICATE 
FOR COMMISSION OF FELONY. 


Dear Sir: 


I have request of former Chairman 
Ford, dated December 18th, for my opin- 
ion with reference to action which may 
be taken by the Board on a case where 
the holder of a certificate of the State 
Board of Accountancy has been found to 
be an embezzler, especially in connection 
with the provisions of Sec. 5, which is to 
the effect that the State Board of Ac- 
countancy may by a majority vote re- 
voke, or temporarily suspend the opera- 
tion of, a certificate of a certified public 
accountant or certificate of authority of 
any public accountant, who has been 
guilty of a felony. 


It appears to me that the Board would 
have no authority to permanently revoke 
or otherwise suspend the certificate of 
an accountant until the holder thereof 
had been duly convicted by the courts 
of the felony charged. 


I do not think that such holder could 
be suspended for wrongful conduct in the 
practice of accountancy which is one of 
the grounds for suspension mentioned 
in the statutes because of the fact that 
conviction of a felony is made a sep- 
arate and distinct ground in itself and, 
therefore, the Legislature must be pre- 
sumed to have intended that conviction 
of a felony should be considered as being 
different from and not included within 
the term “wrongful conduct” in the prac- 
tice of accountancy. 


Very truly yours, 
FRED H. DAVIS, 
Attorney General. 
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